CAPISTRANO UNIFIED SCHOOL DISTRICT
San Juan Capistrano, California

December 13, 2010

TO: President Brick
and Members
Board of Trustees, Capistrano Unified School District

FROM: Joseph M. Farley. Superintendent

SUBJECT: CONSULTANT AGREEMENT, LEGAL SERVICES - GEORGE COOPER
RUDOLPH, ATTORNEY & COUNSELOR AT LAW

BACKGROUND INFORMATION

The legal firm of Luce Forward Hamilton and Scripps, LLP has been handling the litigation
involving Whispering Hills LLC v. Capistrano Unified School District, Case No. 00300788. The
lead attorney on the case, George Rudolph, is leaving Luce Forward to start his own legal firm:
George Cooper Rudolph, Attorney & Counselor at Law.

CURRENT CONSIDERATIONS

Given Mr. Rudolph’s familiarity with the case (he has been with the case since its inception),
staff is recommending the case be transferred to Mr. Rudolph’s new firm. This agenda item
requests approval of the attached consulting agreement for legal services with George Cooper
Rudolph, Attorney & Counselor at Law (Exhibit A) and the transfer of the Whispering Hills LLC
v. Capistrano Unified School District matter, Case no. 00300788 to the new firm.

The following exhibits pertaining to the agreement are attached:
A. Consultant Agreement including Engagement Letter and Fee Agreement
B. Hold Harmless and Indemnification
C. Insurance

D. Special Conditions

FINANCIAL IMPLICATIONS

Financial Impact: None —~ No additional costs are anticipated with respect to the transfer of
this case to the new firm. Costs associated with legal services will be
incurred on an as-needed basis, per fee schedule.

Funding Source: Whispering Hills - General Fund to be reimbursed from CFD 2005-1
when CFD funds become available. Funds for other services will come
from the appropriate accounts, depending on department.
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STAFF RECOMMENDATION

It is recommended the Board President recognize Ron Lebs, Deputy Superintendent, Business
and Support Services, who will present this item. Following discussion, it is recommended the
Board approve the consulting agreement for legal services — George Cooper Rudolph, Attorney
& Counselor at Law and authorize staff to execute the necessary case transfer documents.

DISCUSSION/
ACTION



CONSULTANT NAME: George C. Rudolph Attorney at Law Contract No, CI011103
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Consultant Agreement

This AGREEMENT is hereby entered into between the Capistrano Unified School District,

hereinafter referred  to  as  “DISTRICT” and George Cooper Rudolph Attorney and

Counselor at Law

hereinafter referred to as “CONSULTANT.”

WHEREAS, DISTRICT is authorized by Section 53060 of the California Government Code to
contract with and employ any persons for the fumnishing of special services and advice in
financial, economic, accounting, engineering, legal or administrative matters, if such persons are
specially trained and experienced and competent to perform the special services required;
WHEREAS, CONSULTANT is specially trained and experienced and competent to perform the
special services required by the DISTRICT, and such services are needed on a limited basis;
NOW, THEREFORE, the parties agree as follows:

1. Services to be Provided by CONSULTANT: Legal services pertaining to Whispering

Hills LLC and general legal services as required by District.

2. Term: CONSULTANT shall commence providing services under this AGREEMENT on

December 17, 2010 and will diligently perform as required and complete

performance by December 31, 2011
3. Compensation: DISTRICT agrees to pay the CONSULTANT for services

satisfactorily rendered pursuant to this AGREEMENT a total fee not to exceed amount
specified by District purchase order as per attached fee schedule Exhibit A  and/or
proposal Exhibit N'A | DISTRICT shall pay CONSULTANT after receipt of consultant

invoice and with approval of a District representative.

EXHIBIT A
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CONSULTANT NAME: George C. Rudolph Attorney at Law Contract No. C1011103

4. Expenses: DISTRICT shall not be liable to CONSULTANT for any costs or expenses paid
or incurred by CONSULTANT in performing services for DISTRICT except as follows:

N/A

5. Independent Contractor: CONSULTANT, in the performance of this AGREEMENT,

shall be and act as an independent contractor. CONSULTANT understands and agrees that he/she
and all his’her employees shall not be considered officers, employees or agents of the DISTRICT,
and are not entitled to benefits of any kind or nature normally provided employees of the
DISTRICT and/or to which DISTRICT s employces are normally entitled, imcluding, but not
limited to, State Unemployment Compensation or Worker’s Compensation. CONSULTANT
assumes the full responsibility for the acts and/or omissions of his/her emplovees or agents as they
relate to the services to be provided under this AGREEMENT. CONSULTANT shall assume full
responsibility for payment of all Federal, State and local taxes or contributions, including
unemployment insurance, social security and income taxes with respect to CONSULTANT's
employees.

6. Materials: CONSULTANT shall furnish, at his’/her own expense, all labor, materials,
equipment, supphes and other items necessary to complete the services to be provided pursuant

to  this AGREEMENT except as follows: N/A

CONSULTANT s services will be performed, findings obtained, reports and recommendations
prepared in accordance with generally and currently accepted principles and practices of his/her
profession.

7. Originality of Services: CONSULTANT agrees that all technologies, formulae, procedures,
processes, methods, writings, and ideas, dialogue, compositions, recordings, teleplays and video
productions prepared for, written for, submitted to the DISTRICT and/or used in connection with
this AGREEMENT, shall be wholly original to CONSULTANT and shall not be copied in whole
or in part from any other source, except that submitted to CONSULTANT by DISTRICT as
basis for such services.

8. Copyright/Trademark/Patent: CONSULTANT understands and agrees that all matters
produced under this AGREEMENT shall become the property of DISTRICT and cannot be used
without DISTRICT s express written permission. DISTRICT shall have all right,

5730708
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CONSULTANT NAME: George C. Rudolph Attomey at Law Contract No. CI1011103

title and interest in said matters, including the right to secure and maintain the copyright,
trademark and/or patent of said matter in the name of the DISTRICT. CONSULTANT consents
to use of CONSULTANT s name in conjunction with the sale, use, performance and distribution
of the matters, for any purpose and in any medium.

9. Termination: DISTRICT may, at any time, with or without reason, terminate this
AGREEMENT and compensate CONSULTANT only for services satisfactorily rendered fo the
date of termination. Written notice by DISTRICT shall be sufficient to stop further performance
of services by CONSULTANT. Notice shall be deemed given when received by the
CONSULTANT or no later than three days after the day of mailing, whichever 15 sooner.
DISTRICT may termimnate this AGREEMENT upon written notice of intention to terminate for
cause. Cause shall include: (a) material violation of the AGREEMENT by the CONSULTANT;
or (b} any act by CONSULTANT exposing the DISTRICT to hability to others for personal
injury or property damage; or (¢} CONSULTANT 15 adjudged bankrupt, CONSULTANT makes
a general assignment for the benefit of creditors or a receiver is appointed due to
CONSULTANT s insolvency. Written notice by DISTRICT shall contain the reasons for such
intention to terminate and unless within ten (10) days after service of such notice the condition or
violation shall cease, or satisfactory arrangements for the correction thereof be made, this
AGREEMENT shall, upon the expiration of ten (10) days cease and terminate. In the event of
such termination, the DISTRICT may secure the required services from another contractor. If
the cost to the DISTRICT exceeds the cost of providing the service pursuant to this
AGREEMENT, the excess cost shall be charged to and collected from the CONSULTANT. The
foregoing provisions are i addition to, and not a limitation of, any other rights or remedies
available to the DISTRICT. Written notice by DISTRICT shall be deemed given when received
by the other party, or no later than three days after the day of mailing, whichever is sooner.

10. Hold Harmless: CONSULTANT agrees to and shall defend, indemnify and hold harmless
the DISTRICT, its Governing Board, officers, agents, employees and volunteers from all claims,
including active and passive claims, losses, costs, attorney fees and expenses arising out of any
liability or claim of liability for personal injury, bodily injury to persons or death, furnishing or
use of any copynighted or uncopyrighted matter or patented or unpatented

imvention, contractual liability, and damage to property sustained or claimed to have been

sustained arising out of activities/services provided by CONSULTANT or its subcontractors,

53008 EXHIBIT A
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CONSULTANT NAME: George C. Rudolph Attorney at Law Contract No. {,%{;} 5;%

whether authorized by this Agreement or not. CONSULTANT further agrees to waive all rights
of subrogation against the DISTRICT. The provisions of this article do not apply to any damage
or losses caused solely by the negligence or willful misconduct of DISTRICT or any of its agents
or employees.

11, Insurance: Pursuant to Section 10, CONSULTANT agrees to carry a commercial general
liability insurance and automobile liability insurance with limits of One Million Dollars
($1,000,000) per occurrence combined single limit for bodily injury and property damage in a
form mutually acceptable to both parties to protect CONSULTANT and DISTRICT against
liability or claims of hability, which may arise out of the AGREEMENT. In addition,
CONSULTANT agrees to provide an endorsement to this policy stating, “Such insurance as is
afforded by this policy shall be primary, and any insurance carried by DISTRICT shall be excess
and noncontributory.” No later than the actual start date, CONSULTANT shall provide
DISTRICT with certificates of insurance evidencing all coverages and endorsements required
hereunder including a thirty (30) day written notice of cancellation or reduction in coverage.
CONSULTANT agrees to name DISTRICT and its officers, agents and employees as additional
insured’s by separate endorsement under said policy.

12. Assignment: The obligations of the CONSULTANT pursuant to this AGREEMENT shall
not be assigned by the CONSULTANT.

13, Compliance with Applicable Laws: The services completed herein must meet the
approval of the DISTRICT and shall be subject to the DISTRICT s general right of inspection to
secure the satisfactory completion thereof. CONSULTANT agrees to comply with all federal,
state and local laws, rules, regulations and ordinances that are now or may in the future become
applicable to CONSULTANT, CONSULTANT s business, and personnel engaged in operations
covered by this AGREEMENT or accruing out of the performance of such operations.

14, Permits/Licenses: CONSULTANT and all CONSULTANT s employees or

agents shall secure and maintain in force such permits and licenses as are required by law in
connection with the furnishing of services pursuant to this AGREEMENT.

I5. Employment with Public Agency: CONSULTANT, if an employee of another public
agency, agrees that CONSULTANT will not receive salary or remuneration, other than vacation
pay, as an employee of another public agency for the actual time in which services are actually
being performed pursuant to this AGREEMENT.

530108 EXHIBIT A ¢
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CONSULTANT NAME: George C. Rudolph Attorney at Law Contract No. C1011103

16, Entire Agreement/Amendment: This AGREEMENT and any exhibits attached hereto
constitute the entire agreement among the parties to it and supersedes any prior or
contemporaneous understanding or agreement with respect to the services contemplated, and
may be amended only by a written amendment executed by both parties to the AGREEMENT.
17.  Nondiscrimination: CONSULTANT agrees that it will not engage i unlawful
discrimination in employment of persons because of race, color, religious creed, national origin,
ancestry, physical handicap, medical condition, marital status, or sex of such persons.

18, Non-waiver: The failure of DISTRICT or CONSULTANT to seek redress for violation of,
or to insist upon, the strict performance of any term or condition of this AGREEMENT, shall not
be deemed a waiver by that party of such term or condition, or prevent a subsequent similar act
from again constituting a violation of such term or condition.

19. Notice: All notices or demands to be given under this AGREEMENT by either party to the
other, shall be in writing and given either by: (a) personal service or (b} U.S. Mail, mailed either
by registered or certified mail, return receipt requested, with postage prepaid. Service shall be
considered given when received, if personally served or if mailed, on the third day after deposit
in any U.S. Post Office. The address to which notices or demands may be given by

either party may be changed by written notice given in accordance with the notice provisions of

this section. At the date of this AGREEMENT, the addresses of the parties are as follows:

DISTRICT CONSULTANT
Terry Fluent, Director of Purchasing George Cooper Rudolph Attorney & Counselor
Capistrano Unified School District at Law
i 15212 Davenport Street
33122 Valle Road Tustin, CA 92782-1752
San Juan Capistrano, CA 92675 (949) 387-7966
gerudolph@cox net

(949) 234.944]

20. Severability: If any term, condition or provision of this AGREEMENT is held by a court
of competent jurisdiction to be invalid, void, or unenforceable, the remaining provisions will
nevertheless continue in full force and effect, and shall not be affected, impaired or invahidated

in any way.

EXHIBIT A
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CONSULTANT NAME: George C, Rudolph Attorney at Law Contract No. C1011103

21. Attorney Fees/Costs: Should litigation be necessary to enforce any terms or provisions of
the AGREEMENT, then each party shall bear its own litigation and collection expenses, witness
fees, courts costs, and attorneys’ fees.

22. Governing Law: The laws of the State of California shall govern the terms and conditions
of this AGREEMENT with venue in Orange County, California.

23. Exhibits: This AGREEMENT incorporates by this reference, the following exhibits, which

are attached hereto and incorporated herein: (if applicable)

a. Exhibit A Fee schedule/Letter of Engagement

b, Exhibit B Hold Harmless and Indemnification

¢. Exhibit C Insurance

d. Exhibit D Special Conditions

EXHIBIT A
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CAPISTRANO

TR BRSO IIETRICY

Yusurance

Attorney shall procure and maintain, during the term of this Agreement, policies of
insurance with insurers and coverage forms satisfactory to the District and with a
minimum A .M. Best rating of A/VII as follows:

s Professional Liability: $1,000,000 minimum limit per occurrence
(Errors & Omissions) $2,000,000 minimum general aggregate

e Automobile Liability: $1,000,000 minimum limit per occurrence

s  Workers’ Compensation: As required by the California Labor Code

Attorney shall provide to the District evidence of the required insurance by issuance of an
original Certificate of Insurance at least ten days prior to the beginning of the term of this
Agreement. Such certificate shall contain a 30 days written notice of cancellation or
reduction in coverage. Any lapse of insurance coverage required by this Agreement shall
be a breach of the Agreement and grounds for immediate termination of this Agreement
by District.

EXHIBIT C
(10of2)
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The Capistrano Unified District, it’s Board, officers, agents and employees shall be
named an Additional Insured, by separate endorsement, to Attorney’s Commercial
General Liability (not Professional Liability) and Automobile Liability policies. Any

insurance or self-insurance maintained by Attorney shall be primary and any insurance or

self-insurance maintained by District shall be non-contributing.

The insurance coverage’s and limits required shall not in any way limit the liability of
Attarney.

Governing Law

This Agreement shall be governed by the laws of the State of California with venue to
Orange County, California.

Severability

If any provisions of this Agreement are held by a court of law to be illegal, invalid or
unenforceable, the remaining provisions of the Agreement shall be legal, valid and
enforceable.

Waiver

The waiver by District of a breach of any provision of the Agreement by Attorney shall
not operate or be construed as a waiver of any other or subsequent breach by Attorney.

EXHIBIT C
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CAPISTRANO UNIFIED SCHOOL DISTRICT
GEORGE COOPER RUDOLPH ATTORNEY & COUNSELOR AT LAW

CONTRACT NO. 1011103

SPECIAL CONDITIONS

1. Insurance: Delete original wording. Section 11 to read as follows:

Pursuant to Section 10, CONSULTANT agrees to carry automobile liability insurance
with limits of One Million Dollars ($1,000,000) per occurrence combined single limit for
bodily injury and property damage in a form mutually acceptable to both parties to
protect CONSULTANT and DISTRICT against liability or claims of liability, which may
arise out of the AGREEMENT. “Such insurance as is afforded by this policy shall be
primary, and any insurance carried by DISTRICT shall be excess and noncontributory.”
No later than the actual start date, CONSULTANT shall provide DISTRICT with

certificates of insurance evidencing all coverage’s and endorsements required hereunder.
q

12. Assignment: Delete original wording. Section 12 to read as follows:
The obligations of the CONSULTANT pursuant to this AGREEMENT shall not be
assigned by the CONSULTANT, except as specified in Exhibit A.

16. Entire Agreement/Amendment: Delete original wording. Section 16 to read as
follows:

This AGREEMENT and any exhibits attached hereto constitute the entire agreement
among the parties to it and supersedes any prior or contemporaneous understanding or
agreement with respect to the services contemplated, and may be amended only by a
written amendment executed by both parties to the AGREEMENT. In the event of any

inconsistency, Exhibit A shall govern.

EXHIBIT D
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