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FIRST AMENDED AND RESTATED  
JOINT COMMUNITY FACILITIES AGREEMENT 

 AMONG CAPISTRANO UNIFIED SCHOOL DISTRICT, 
COMMUNITY FACILITIES DISTRICT NO. 2005-1 OF 
CAPISTRANO UNIFIED SCHOOL DISTRICT (WHISPERING 
HILLS), CITY OF SAN JUAN CAPISTRANO, RANCHO SAN JUAN 
DEVELOPMENT LLC AND WHISPERING HILLS, LLC 

 
THIS FIRST AMENDED AND RESTATED JOINT COMMUNITY FACILITIES 

AGREEMENT AMONG CAPISTRANO UNIFIED SCHOOL DISTRICT, COMMUNITY 
FACILITIES DISTRICT NO. 2005-1 OF CAPISTRANO UNIFIED SCHOOL DISTRICT 
(WHISPERING HILLS), CITY OF SAN JUAN CAPISTRANO, RANCHO SAN JUAN 
DEVELOPMENT LLC AND WHISPERING HILLS, LLC. ( “F/A JCFA”) is entered into 
effective as of the ___ day of _______, 2011 (“Effective Date”), by and among the CAPISTRANO 
UNIFIED SCHOOL DISTRICT, of Orange County, California, a school district organized under 
the laws of the State of California (“School District” and “State”), , COMMUNITY FACILITIES 
DISTRICT NO. 2005-1 (WHISPERING HILLS), a community facilities district formed and 
operating pursuant to State laws including the Act (as defined below) (“CFD No. 2005-1”), the 
CITY OF SAN JUAN CAPISTRANO, a general law city (“City”), RANCHO SAN JUAN 
DEVELOPMENT LLC, a Delaware limited liability company (“Landowner”) and WHISPERING 
HILLS, LLC, a Delaware limited liability company (“Prior Owner”), individually “Party” and in 
some instances referred to herein collectively as the “Parties.” 

R E C I T A L S 

A. The City, School District and Landowner’s predecessor-in-interest, Prior Owner, 
entered into that certain Joint Community Facilities Agreement among Capistrano Unified School 
District and City of San Juan Capistrano and Whispering Hills, LLC relating to Community 
Facilities District No. 2005-1 of the Capistrano Unified School District (Whispering Hills) as of 
July 1, 2005 (”JCFA”), with respect to proposed CFD No. 2005-1.  CFD No. 2005-1 has now been 
formed, pursuant to the provisions of the Mello-Roos Community Facilities Act of 1982, as 
amended, being Government Code Section 53311 et seq. (“Act”), as to the property described on 
Exhibit “A,” and is added hereto as a Party.  Prior Owner has assigned the JCFA to Landowner and 
conveyed to Landowner all of the property listed in Exhibit A hereto (“Property”) and the Property 
is included in CFD No. 2005-1.   

B. Landowner has requested that CFD No. 2005--1 conduct proceedings to consider 
reducing the ”Special Taxes” of CFD No. 2005.1, pursuant to the Act, which proceedings were 
terminated by CFD No. 2005-1 as required by applicable law, but concurrently were reinitiated by 
CFD No. 2005-1 and are now pending (“S/T Revision Proceedings”), which if completed as 
proposed by Landowner, will reduce the Special Taxes and the amount of bonds to be issued by 
CFD No. 2005-1.  In conjunction with the S/T Revision Proceedings, the School District, CFD No. 
2005-1, Landowner, and Prior Owner expect to enter into a First Amended Impact Mitigation 
Agreement related to the Whispering Hills Project and Community Facilities District No. 2005-1 
(”F/A Agreement”), which will, among other matters, specify the parameters for issuance of two 
series of bonds of CFD No. 2005-1 (“Bonds”) to finance School Facilities as described and defined 
in the F/A Agreement, payment of the “Incremental Payment Obligation” provided for in the F/A 
Agreement and City Facilities (defined below).  The City, School District, CFD No. 2005-1, Prior 
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Owner and Landowner intend to enter into this F/A JCFA to supersede the JCFA concurrent with 
the execution of the F/A Agreement.  This F/A JCFA shall become effective (“Effective Date”) on 
the same conditions and date as the F/A Agreement.   

C. Landowner is the owner and developer of the Property and has obtained the 
necessary development approvals (“City Entitlements”) to construct approximately 155 residential 
“Dwelling Units” on the Property (“Project”), and to provide the required infrastructure for such 
Dwelling Units, as described in Exhibit “B” prepared by David Taussig & Associates (“Special 
Tax Administrator for CFD No. 2005-1”) based on information provided by Landowner.  CFD No. 
2005-1 has been authorized, pursuant to the Act, to finance School Facilities as described in the 
F/A Agreement, certain roadway, water, sewer, storm drain and other public improvements that 
are included in City fee programs described in Exhibit ”C” hereto (“City Fee Facilities”) and other 
improvements, described on Exhibit “C” that have been constructed by the Prior Owner, or in the 
future may be constructed by Landowner and acquired by City, to be owned and operated by the 
City (“Acquisition Facility(ies)”).  The City Fee Facilities are to be provided in lieu of the payment 
of certain fees imposed by the City as a condition of development of the Project (“City Fees”).  
Additional capital improvements of the City that are to be constructed by the City and that relate to 
needs created by development of the Project may also be financed through CFD No. 2005-1 
(“Additional City Facilities”).  The Additional City Facilities, together with the Acquisition 
Facility(ies) and City Fee Facilities, are collectively referred to herein as the “City Facilities.”  
Proceeds of Special Taxes and Bonds to be provided to City for City Facilities shall be provided 
pursuant to this F/A JCFA, so long as consistent with applicable law, including the Act, federal 
law relating to use of proceeds of tax-exempt bonds for capital facilities, not services, maintenance 
or repair, and Landowner shall comply with the applicable provisions of Article 2 (commencing 
with Section 1770) of Chapter 1 of Part 7 of Division 2 of the Labor Code (“Labor Compliance 
Requirements” and “LCR”).  

D. The cost of the School Facilities were determined at the time of formation of CFD 
No. 2005-1 to be funded by a larger share of the proceeds of the Special Taxes and Bonds of CFD 
No. 2005-1 than the City Facilities.  Such is determined to be the case as to this F/A JCFA, 
therefore the School District was determined , and is hereby determined, to be the governing body 
for the administration, levy of Special Taxes, and issuance of Bonds of CFD No. 2005-1. 

E. The provision of the School Facilities and the City Facilities is necessitated by the 
development of the Project within CFD No. 2005-1 and the Parties hereto find and determine that 
the residents of the City, the School District, and CFD No. 2005-1 will be benefited by the 
construction and/or acquisition of the City Facilities and the School Facilities, and as such, this 
F/A JCFA is beneficial to the interests of such residents of the City and the School District. 

F. The Parties hereto intend to have CFD No. 2005-1, to the extent provided in the 
F/A Agreement and this F/A JCFA, assist in funding the City Facilities based on amounts which 
will vary depending on the interest rate at which the Bonds are issued as shown on Exhibit “B” and 
as provided in the F/A Agreement and applicable law, including the Act and federal law pertaining 
to use of proceeds of the Bonds. 

G. The City is authorized by Section 53313.5 of the Act to assist in the financing of the 
acquisition and/or construction of the City Facilities and the School District is authorized to assist 
in the financing of the School Facilities. This Agreement constitutes an amended joint community 
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facilities agreement, within the meaning of Section 53316.2 of the Act, by and among the City, 
Prior Owner, Landowner, CFD No. 2005-1, and the School District, pursuant to which CFD No. 
2005-1 was and is authorized to finance the construction and/or acquisition of the City Facilities to 
the extent and as provided in this F/A JCFA and the F/A Agreement.  As authorized by Section 
53316.6 of the Act, responsibility for constructing, providing and operating the School Facilities is 
agreed to be the function of the School District and responsibility for constructing, providing for 
and operating the City Facilities is agreed to be the function of the City. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth 
herein, the parties hereto agree as follows: 

1. Recitals. Each of the above recitals is incorporated herein and is true and correct. 

2. S/T Revision Proceedings. At the request of Landowner, CFD No. 2005-1 has 
initiated proceedings to consider reducing the Special Taxes of CFD No. 2005-1. 

3. Sale of Bonds and Use of Proceeds.   

(a) (a) The issuance and sale of Bonds and allocation of proceeds of the 
Special Taxes of CFD No. 2005-1 and proceeds of the Bonds shall be as set forth in the F/A 
Agreement and this F/A JCFA.  CFD No. 2005-1 shall maintain records consistent with generally 
accepted accounting procedures as determined by CFD No. 2005-1 relating to the disbursements 
of proceeds of the Special Taxes and the proceeds of the sale of each series of the Bonds.   

(b) (b) Pursuant to the F/A Agreement, Special Taxes shall be levied on 
property within CFD No. 2005-1 prior to the issuance of all Bonds of CFD No. 2005-1 to finance 
School Facilities and City Facilities.  Of the amount of such Special Taxes collected by CFD No. 
2005-1 and deposited in the “Special Fund” established pursuant to the F/A Agreement, 60% shall 
be disbursed to finance School Facilities and 40% shall be disbursed to finance City Facilities.  On 
the first business day following each March 1 and September 1, CFD No. 2005-1 shall disburse to 
City an amount equal to 40% of the amount then on deposit in the Special Fund.  Of such amount 
disbursed to the City, 88% shall be disbursed by City in the priority specified in Section 4(c) below 
and 12% shall be used by the City to fund Additional City Facilities.   

(c) (c) Each series of Bonds shall be issued pursuant to a fiscal agent 
agreement, trust indenture or similar document (“Indenture”).  The Indenture shall establish a City 
Facilities Account (“City Facilities Account”) into which the proceeds of each series of Bonds (to 
the extent provided in the F/A Agreement) shall be deposited to finance all or a portion of the City 
Facilities listed in Exhibit C, in the amounts and to the extent provided in the F/A Agreement.  
Landowner acknowledges that City shall not be liable for CFD No. 2005-1’s failure to issue Bonds 
or the failure to issue Bonds in an amount sufficient to pay for all or any part of the School 
Facilities and City Facilities. In no event will an act, or an omission or failure to act, excepting only 
an event of willful misconduct, by the City with respect to the disbursement or nondisbursement of 
funds pursuant to this F/A JCFA or by CFD No. 2005-1 with respect to the provision of any other 
funding for the School Facilities or the City Facilities subject the City to liability hereunder. 
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4. Disbursements. 

(a) Landowner acknowledges that neither the City, School District nor CFD No. 
2005-1  has any obligation to pay any amount with respect to City Facilities except as to the 
amount available in the Special Fund and City Facilities Account from time to time, regardless of 
the cost of the City Facilities, nor will the unavailability of such funds reduce the amounts owed by 
Landowner to City with respect to City Facilities.  The proceeds of the Bonds designated for the 
City Facilities, to the extent provided in the F/A Agreement and this F/A JCFA, shall be held by 
the fiscal agent or trustee for the Bonds (“Fiscal Agent”) in the City Facilities Account, which shall 
be a separate account.  Funds in the City Facilities Account shall be invested by the Fiscal Agent, 
as determined by the Fiscal Agent, and earn and accumulate interest thereon as provided in the 
applicable Indenture.  Funds in the City Facilities Account shall be available to finance the City 
Facilities, as provided for in this F/A JCFA, except to the extent CFD No. 2005-1 determines 
interest earnings must be rebated to the United States in accordance with the Internal Revenue 
Code of 1986, as amended.  Landowner agrees that City shall be entitled to receive an amount 
equal to 12% of the total amount deposited in the City Facilities Account with respect to each 
series of Bonds for Additional City Facilities (“Additional City Facilities Amount”).  City agrees 
that the provisions of this F/A JCFA with respect to the funding to be provided from the Special 
Fund and City Facilities Account for Additional City Facilities shall fully satisfy the provisions of 
Section 6.7 of that certain “Amended Development Agreement for Whispering Hills Estates” by 
and between the City and Landowner dated July 16, 2009.  The foregoing has no applicability to 
School District nor CFD No. 2005-1. 

(b) The Fiscal Agent shall make disbursements to City from the City Facilities 
Account in accordance with the terms of this F/A JCFA and the Indenture.  Neither the School 
District nor CFD No. 2005-1 shall be responsible to the City for costs incurred by the City as a 
result of withheld or delayed payments. 

(c) The City agrees that prior to requesting payment from CFD No. 2005-1 
relating to City Fee Facilities and Additional City Facilities it shall review, verify, and approve all 
costs included in its request and (a) will have already paid such costs of City Fee Facilities and 
Additional City Facilities from its own funds or shall have prepared a check for disbursement 
which will be mailed or hand delivered within 48 hours of receipt of CFD No. 2005-1 funds, (b) or 
will have already encumbered the funds requested and will trace and remit to CFD No. 2005-1 all 
earnings, if any, by the City in excess of the yield on the applicable Bonds accruing from the 
investment of the proceeds of the Bonds requested, from the date of receipt of such proceeds by the 
City to the date of expenditure by the City of such proceeds for verified legitimate capital costs of 
the City Fee Facilities or Additional City Facilities as herein described, and (c) City Fee Facailities 
and Additional City Facilities for which payment is requested, pursuant thereto were or will be 
constructed in accordance with applicable law, including the LCR. Such remittance, if any, shall 
occur on the earlier of the date of expenditure of such proceeds or each anniversary date of the 
transfer of such proceeds from CFD No. 2005-1 to the City. The City agrees that in processing the 
above disbursements it will comply with all applicable law for the expenditure of Bond proceeds 
including the Act, as amended, the Internal Revenue Code of 1986, and any amendments thereto.  
Prior Owner and Landowner have advanced to the City amounts for certain City Fee Facilities 
pursuant to the JCFA, as specified in Exhibit ”C.”  Consequently, as between Landowner and City, 
the first priority for the disbursement of funds received from the Special Fund in accordance with 
Section 3(b) above and from the City Facilities Account shall be those amounts previously 
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advanced, amounts attributable to the Additional City Facilities as provided herein, and upon 
City’s receipt of the disbursement of funds from the City Facilities Account and the Special Fund, 
Landowner shall be reimbursed and repaid for its prior advances by the City in an amount equal to 
88% of such disbursements and City shall retain 12% of such disbursement for Additional City 
Facilities.  If Landowner or its designee is required to advance additional funds to the City for City 
Fee Facilities to the extent herein provided prior to the availability of sufficient funds in the 
Special Fund or the City Facilities Account, such advances shall be reimbursed by City to 
Landowner at the time, and only to the extent, funds in an equal amount are disbursed to the City 
for City Fee Facilities in satisfaction of the corresponding City Fees from the Special Fund or City 
Facilities Account.  City and Prior Owner acknowledge that the City has no obligation to 
reimburse the Prior Owner for any amounts provided for in this F/A JCFA.   

(d) The City agrees to maintain adequate internal controls over its payment 
function and to maintain accounting records in accordance with generally accepted accounting 
procedures. The City will, upon request, provide to CFD No. 2005-1 its annual financial report 
certified by an independent certified public accountant for purposes of calculating CFD No. 
2005-1’s arbitrage rebate obligations, if any. CFD No. 2005-1 shall have the right to conduct its 
own audit of the City’s records at reasonable times and during normal business hours. 

(e) The City shall submit a request for payment for City Fee Facilities to CFD 
No. 2005-1 to send to the Fiscal Agent, which shall be in the form attached hereto as Exhibit “D”, 
shall be signed on behalf of CFD No. 2005-1 by the Deputy Superintendent, Business Support 
Services of School District or written authorized designee and by the City Manager or written 
authorized designee of City, and shall be for the exact amount paid or encumbered or to be 
disbursed as provided in paragraph (c) above by the City for City Fee Facilities costs. At the same 
time as the City submits a payment request to CFD No. 2005-1 pursuant to this Section 4(e) or a 
payment request pursuant to Section 5(d) below, it may also submit a payment request for 
Additional City Facilities to the extent, and as limited by this F/A JCFA, including not by way of 
limitation, Recital C above and Exhibit “C,” in an amount equal to 25% of the amount in such 
other payment request, but only until the amount disbursed to the City with respect to the 
applicable series of Bonds equals the Additional City Facilities Amount.  Upon receipt of an 
approved payment request by CFD No. 2005-1 and City completed in accordance with the terms of 
this F/A JCFA, the Fiscal Agent shall wire transfer such portion of requested funds as are then 
available for release from the City Facilities Account pursuant to the Indenture to the City’s bank 
account, as directed by the City.  If there are insufficient funds available in the City Facilities 
Account to pay the entire amount requested, the unfunded amount shall be paid as soon as possible 
following the deposit of additional funds in the City Facilities Account.  If more than one payment 
request has been submitted, the Fiscal Agent shall make payment on all payment requests from 
available funds in proportion to the total amount submitted.   

(f) The provisions of this F/A JCFA shall in no way relieve the Landowner 
from the payment of any fees charged by the City.  If the City Fees which would otherwise be due 
to the City from the Project ultimately are determined to be less than the amounts, if any, deposited 
in the City Facilities Account, the Landowner shall not be entitled to any rebate or other credit or 
consideration, it being intended that the amount deposited in the City Facilities Account be applied 
solely as a credit up to the amount of the total City Fees otherwise due with respect to the Project, 
and the Landowner bears the risk that the total of such City Fees are less than the amount deposited 
in the City Facilities Account.  Any deposit to the City Facilities Account shall in no way fix the 
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amount of the City Fees due with respect to the Project, and any increase in City Fees from and 
after the date of this F/A JCFA shall be taken into account in determining the amount of the credit 
to be given pursuant to this F/A JCFA, expect as may have otherwise been agreed to by the City 
and the Landowner.  If the total City Fees due with respect to the Project are greater than the 
amounts, if any, deposited to the City Facilities Account, the excess shall be charged to the 
Landowner in the same manner that such City Fees would be charged by the City in the absence of 
this F/A JCFA.  This F/A JCFA shall in no way be construed as a deferral of any City Fee 
otherwise due with respect to the Project and amounts remaining in the City Facilities Account 
when it is closed, if any, shall be transferred as provided in Section 8.4 of the F/A Agreement. 

5. City Acquisition of Acquisition Facility(ies).  

(a) Plans and Specifications.  Landowner shall be responsible for the 
preparation of the plans and specifications (“Plans and Specifications”) for each Acquisition 
Facility(ies) described in Exhibit C, which shall relate to the need created by development of the 
Project.  The Plans and Specifications shall conform to the requirements of the City for the 
Acquisition Facility(ies) and shall be subject to the review and approval by the City.  

(b) Construction and Inspection of the Acquisition Facility(ies).  Each 
Acquisition Facility(ies) shall be constructed in accordance with the Plans and Specifications as 
approved by the City.  Landowner shall be solely responsible for the bidding, contracting and 
construction of the Acquisition Facility(ies) and each Acquisition Facility that is acquired with the 
proceeds of the Bonds shall be bid, contracted and constructed in accordance with the 
requirements set forth in this Section 5.  Neither School District nor CFD No. 2005-1 shall have 
any responsibility whatsoever for the bidding, contracting and/or construction of the Acquisition 
Facility(ies).  The construction of each Acquisition Facility shall be subject to inspection by the 
City.  Upon the request of Landowner, the City shall notify CFD No. 2005-1 and Landowner in 
writing when the Acquisition Facility(ies) has been substantially completed in accordance with the 
Plans and Specifications and when the Acquisition Facility(ies) has been finally completed and is 
ready for acceptance by the City Engineer.  In order for Acquisition Facility(ies) to be eligible to 
be financed with the proceeds of the Bonds, Prior Owner and Landowner shall have complied with 
and shall prospectively comply with the following conditions precedent: (i) City shall approve the 
Plans and Specifications and the construction bid documents, (ii) the contractor to whom the 
construction contract is awarded shall comply with the LCR and pay not less than the prevailing 
rates of wages for all construction work pursuant to Labor Code Sections 1770, 1773 and 1773.1, 
and (iii) the construction contract shall be awarded, on the basis of competitive bids, to the lowest, 
responsible bidder.  City, Prior Owner and/or Landowner shall affirm and warrant that 
Landowner’s compliance with all provisions of this Section 5(b) ensures that the Acquisition 
Facility(ies) to be acquired with the proceeds of the Bonds is consistent with the Act, the LCR, and 
shall be constructed as if it had been constructed by  the City.   

For purposes of this Agreement, an Acquisition Facility(ies) shall be deemed 
“substantially completed” when Landowner has notified the City that the Acquisition Facility(ies) 
has been completed in accordance with its Plans and Specifications, the City’s inspector has 
inspected the facility, prepared a final “punch list” and has determined that the punch list items 
required to be completed are items not required for the safe operation of the Acquisition 
Facility(ies) and can therefore be completed after the Acquisition Facility(ies) has been accepted 
by the City, and provision has been made to the City’s satisfaction for completion of such items.  
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For purposes of this Agreement, “final completion” of the Acquisition Facility(ies) shall be 
deemed to have occurred, when all punch list items have been completed to the satisfaction of the 
City and all contractors and subcontractors constructing the grading improvements shall have 
provided lien and material releases.   

(c) Acquisition and Ownership of the Acquisition Facility(ies).  Upon receipt 
by CFD No. 2005-1 of notification by the City that an Acquisition Facility(ies) has been completed 
in accordance with the provisions hereof, the Acquisition Facility(ies) shall be deemed eligible for 
acquisition by the City.  Simultaneously upon acquisition of the Acquisition Facility(ies) by the 
City, title to the land or, if acceptable to the City, an irrevocable offer of dedication of the land, 
underlying the Acquisition Facility(ies) shall be conveyed to the City if such title or irrevocable 
offer of dedication has not previously been conveyed to the City.  

Neither the School District, CFD No. 2005-1 nor the City is directly or indirectly 
obligated, indebted or otherwise liable for the payment of the “Acquisition Price,” or any portion 
thereof, of the Acquisition Facility(ies).   

Upon acceptance of the Acquisition Facility(ies) by the City, the City shall 
incorporate the Acquisition Facility(ies) in the City’s public works system.  Following the 
expiration of any warranty period applicable to the construction of the Acquisition Facility(ies) 
during which warranty period Landowner shall be responsible for the maintenance of the 
Acquisition Facility(ies), the City shall thereafter be responsible for the maintenance of the 
Acquisition Facility(ies) in accordance with all applicable City maintenance procedures and 
practices.   

(d) Payment Requests.  The form of payment request to be submitted by 
Landowner to City and by City to CFD No. 2005-1 in requesting payment by the District of the 
Acquisition Price with respect to an Acquisition Facility(ies) shall be substantially in the form of 
Exhibit D-1 hereto.  The Acquisition Price of an Acquisition Facility(ies) shall include all actual 
costs and expenses relating to the planning, design, engineering, construction and inspection of the 
Acquisition Facility(ies) substantiated to the reasonable satisfaction of City.  Within ten (10) 
business days of Landowner’s submission to City of a payment request, City shall determine if the 
Acquisition Facility(ies) has been finally completed and shall either deny or approve the payment 
request and send it to CFD No. 2005-1, which approval shall not be unreasonably withheld.  If City 
denies any payment request it shall provide Landowner a detailed written explanation describing 
the reasons or rational for such denial.  All denied payment requests may be resubmitted for 
approval.  Landowner shall reimburse City for its actual costs incurred in connection with the 
processing of such payment requests, including the inspection of the Acquisition Facility(ies) and 
such amounts shall be included in the Acquisition Price paid from the City Facilities Account.  The 
City shall send approved payment requests to CFD No. 2005--1, which within ten (10) business 
days will forward such request to the Fiscal Agent.  The Fiscal Agent shall wire transfer the 
amount of the approved Acquisition Price to the City as designated by City.  City will in turn make 
payment to Landowner as specified in the payment request.  The sole source of funds for payment 
of the Acquisition Price of an approved Acquisition Facility(ies) shall be the funds on deposit in 
the City Facilities Account and funds disbursed to the City from the Special Fund. 

6. Tax Matters.  In connection with the issuance of any Bonds, where a portion of the 
proceeds will be deposited in the City Facilities Account for the payment of City Facilities, City 
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agrees to execute and deliver such certifications and agreements as may be reasonably required in 
order for Bond Counsel for CFD No. 2005-1 to conclude that interest on such Bonds will be 
excluded from gross income under Section 103 of the Internal Revenue Code of 1986.  City agrees 
that it shall not use proceeds of Bonds provided to pay for City Facilities in any manner that would 
cause interest on the Bonds to become included in gross income for federal income tax purposes.  
City represents the following with respect to the use of the proceeds of the Bonds provided to fund 
City Facilities: 

 (a) City expressly acknowledges that the Bonds are subject to Federal tax 
requirements applicable to the tax-exempt securities; 

 (b) City expressly confirms and warrants to CFD No. 2005-1 that the City 
Facilities financed hereunder have not been previously financed with the proceeds of other 
tax-exempt securities or bonds; and 

 (c) City agrees to promptly provide written notice to CFD No. 2005-1 of any 
such financing of City Facilities financed hereunder until the issuance of the Bonds. 

City reasonably expects to expend the proceeds of the Bonds on City Facilities as 
identified in Exhibit “C,” attached hereto, and by this reference herein incorporated, within three 
(3) years from the date of issuance of the Bonds.  City further agrees to maintain proceeds of the 
Bonds provided to pay for City Facilities in a separate accounting, apart from all other accountings 
of City.  City shall maintain adequate controls over its payments, and of proceeds of the Bonds 
provided to pay for City Facilities accounting records, in accordance with generally accepted 
accounting principles as to its receipt and expenditure of proceeds of Bonds provided to pay for 
City Facilities.  City will, upon request, provide CFD No. 2005-1 and/or Landowner with access to 
City records related to the City Facilities and will provide to CFD No. 2005-1 and/or Landowner, 
its annual financial report certified by an independent certified public accountant upon either 
Party's request and payment of applicable copying charges, if any, in accordance with the City’s 
Public Record Act guidelines. 

CFD No. 2005-1 agrees to maintain full and accurate records of all amounts, and 
investment earnings, if any, expended for such Projects.  CFD No. 2005-1 will, upon request, 
provide City and/or the Landowner with access to CFD No. 2005-1'’s records relating to the City 
Facilities Account. 

7. Indemnification.  Landowner shall assume the defense of, indemnify and save 
harmless, School District, CFD No. 2005-1 and the City, their respective officers, employees and 
agents, and each and every one of them, from and against all actions, damages, claims, losses or 
expenses of every type and description to which they may be subjected or put, by reason of or 
resulting from, any act or omission of Landowner with respect to Landowner’s obligations under 
this F/A JCFA.  This shall include any and all claims, actions, damages, losses, or expense of every 
type or description relating to the failure of Prior Owner or Landowner to comply with the LCR as 
to any City Fee Facilities, Acquisition Facilities, or privately-funded public improvements 
required by City Entitlements of the Project; provided, however, that Landowner shall not be 
required to indemnify any person or entity as to damages resulting from willful misconduct of such 
person or entity or their officers, agents or employees. 
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8. Allocation of Special Taxes. The Board of Trustees of School District, as the 
governing body of CFD No. 2005-1, shall annually levy a Special Tax, subject to completion of 
the S/T Revision Proceedings,  as provided for in the S/T Revision Proceedings.  The entire 
amount of any Special Tax levied by CFD No. 2005-1, as provided in the F/A Agreement, shall be 
allocated to CFD No. 2005-1, as provided in the F/A Agreement. 

9. Amendment. This F/A JCFA may be amended at any time but only in writing 
signed by each Party hereto. 

10. Entire Agreement. This F/A JCFA contains the entire agreement between the 
parties with respect to the matters provided for herein and supersedes the JCFA.   

11. Notices. Any notice, payment or instrument required or permitted by this 
Agreement to be given or delivered to either party shall be deemed to have been received when 
personally delivered or seventy--two hours following deposit of the same in any United States Post 
Office in California, registered or certified, postage prepaid, addressed as follows: 

School District: Capistrano Unified School District 
32972 Calle Perfecto 
San Juan Capistrano, California 92675 
Attention: Deputy Superintendent, Business 
Services 

 

CFD No. 2005-1 Capistrano Unified School District 
32972 Calle Perfecto 
San Juan Capistrano, California 92675 
Attention: Deputy Superintendent, Business 
Services 

 

 With copy to: Bowie, Arneson, Wiles & Giannone 
4920 Campus Dr., 
Newport Beach, CA 92660 
Attention:  Alexander Bowie, Esq. 
 

City of San Juan Capistrano: City of San Juan Capistrano 
32400 Paseo Adelanto 
San Juan Capistrano, California 92675 
Attention: City Manager 

 

Landowner: Rancho San Juan Development LLC 
27285 Los Rambles, Suite 260  
Mission Viejo, CA 92691 
Attention: Todd Cunningham, Manager 

 With a copy to: O’Neil LLP 
19900 MacArthur Blvd., Suite 1050 
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Irvine, CA 92612 
Attention: John Yeager, Esq. 
 

 With a copy to: IHP Capital Partners 
19800 MacArthur Blvd., Suite 700 
Irvine, CA 92612 
Attention: Jay W. Pruitt, Partner/Senior Vice 
President 
 

Prior Owner: Whispering Hills, LLC  
 
c/o IHP Capital Partners 
19800 MacArthur Blvd., Suite 700 
Irvine, CA 92612 
Attention: Jay W. Pruitt, Partner/Senior Vice 
President 
 

 
Each Party may change its address for delivery of notice by delivering written notice of 

such change of address to the other parties hereto. 

12. Exhibits. All exhibits attached hereto are incorporated into this F/A JCFA by 
reference. 

13. Severability. If any non-material part of this F/A JCFA is held to be illegal or 
unenforceable by a court of competent jurisdiction, the remainder of this F/A JCFA shall be given 
effect to the fullest extent reasonably possible. 

14. Governing Law. This F/A JCFA and any dispute arising hereunder shall be 
governed by and interpreted in accordance with the laws of the State of California. 

15. Waiver. Failure by a party to insist upon the strict performance of any of the 
provisions of this F/A JCFA by the other parties hereto, or the failure by a party to exercise its 
rights upon the default of another party, shall not constitute a waiver of such party’s right to insist 
and demand strict compliance by such other parties with the terms of this Agreement thereafter. 

16. No Third Party Beneficiaries. No person or entity shall be deemed to be a third 
party beneficiary hereof, and nothing in this F/A JCFA (either express or implied) is intended to 
confer upon any person or entity, other than the City, the School District, the District, Prior Owner 
and Landowner (and their respective successors and assigns), any rights, remedies, obligations or 
liabilities under or by reason of this F/A JCFA. 

17. Singular, Plural and Gender. As used herein, the singular of any word includes the 
plural, and terms in the masculine gender shall include the feminine. 

18. Counterparts. This F/A JCFA may be executed in counterparts, each of which shall 
be deemed an original, but all of which shall constitute but one instrument.   
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective 

Date. 

 CITY OF SAN JUAN CAPISTRANO 

By:   
Name:   

 City Manager 

Approved as to form: 

By:   
Name:   
 City Attorney 

 

 

CAPISTRANO UNIFIED SCHOOL 
DISTRICT 

By:   
 
Name: _______________________________ 
 
Title: ______________________________ 
 

COMMUNITY FACILITIES DISTRICT NO. 
2001-1 of the Capistrano Unified School 
District 
 
By:   
 
Name: _______________________________
  
Title:  _______________________________ 
 
 

Approved as to form: 

By: _______________________________ 
 Alexander Bowie 
Counsel to Capistrano Unified School District 
 
and Community Facilities District  
 No. 2005-1 
 

 

  
 
 
 
 
 
 
RANCHO SAN JUAN DEVELOPMENT 
LLC, a Delaware limited liability company 
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By:  Woodbridge Builders, LLC, 
 a Delaware limited liability company,  
 Its: Managing Member 
 
 By: Woodbridge Communities II, LLC,  

 a Delaware limited liability company, 
 Its: Member 

By:   
 Todd Cunningham, Manager 
 

 WHISPERING HILLS, LLC, a Delaware 
limited liability company  
 
 
By:   
 
Name: _______________________________
  
Title:  _______________________________ 
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EXHIBIT A 

DESCRIPTION OF PROPERTY 

The real property within Community Facilities District No. 2005-1 of the Capistrano 
Unified School District (Whispering Hills): 

Those certain parcels of land situated in the City of San Juan Capistrano, County of Orange, 
State of California described as follows: 

 
 

LOTS 1 THROUGH 155, INCLUSIVE AND LETTERED LOTS A THROUGH P, 
INCLUSIVE, LETTERED LOTS R, S AND U AND THE “REMAINDER PARCEL” OF 
TRACT NO. 16634, IN THE CITY OF SAN JUAN CAPISTRANO, COUNTY OF ORANGE, 
STATE OF CALIFORNIA, AS PER MAP FILED IN BOOK 884, PAGES 33 THROUGH 50, 
INCLUSIVE, OF MAPS, IN THE OFFICE OF THE COUNTY RECORDER OF SAID 
COUNTY.
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EXHIBIT C 

DESCRIPTION OF CITY FACILITIES 

The following improvements are eligible City Facilities: 

CITY FEE FACILITIES   

 
PAID TO 

DATE TO BE PAID TOTAL 
Traffic Mitigation Fee  (CCFP) 7,387 1,137,598 1,144,985 
Park Fee 1,798,000 – 1,798,000 
San Juan AG Preserve  Fee 500 77,000 77,500 
San Juan Water Capacity Fee 578,232 – 578,232 
San Juan Water Meter 31,000 – 31,000 
San Juan Water Capital Improvement Charge 311,240 – 311,240 
San Juan Water Storage Fee 217,000 – 217,000 
San Juan Drainage Fee 862.41 132,811 133,674 
San Juan Fee Ordinance 211 115 17,710 17,825 
San Juan Ordinance 364 3,522 646,478 650,000 
San Juan Sanitation District (Sewer) Fee 4301.46 662,425 666,726 

SUBTOTAL 2,952,160 2,674,022 5,626,182 
    
    
    
    

CITY ACQUISITION FACILITIES    
(Detailed description attached) COMPLETED 

PRIOR TO 
1/1/09 

TO BE 
COMPLETED 

2009 - 2015 TOTAL 
Vista Montana Improvements 2,328,431 – 2,328,431 
Sewer 263,120 2,000,000 2,263,120 
Water 743,475 1,200,000 1,943,75 
Reclaimed Water 272,276 400,000 672,276 
Storm Drain  2,031,054 – 2,031,054 

SUBTOTAL 5,638,356 3,600,000 9,238,356 
  
ADDITIONAL CITY FACILITIES1>   1,783,745 
    

GRAND TOTAL 8,590,516 8,057,767 16,648,282 
 

_______________________ 
 
1> City to receive amount equal to 12% of all disbursements for City Facilities to be used for 
 Additional Facilities. 
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EXHIBIT D 

DISBURSEMENT REQUEST FORM 
CITY OF SAN JUAN CAPISTRANO/CFD NO. 2005-1 

WHISPERING HILLS PLANNED COMMUNITY 
 

Community Facilities District No. 2005-1 of the Capistrano Unified School District 
(Whispering Hills) ‘(“CFD No. 2005-1”) is hereby requested to pay from the City Facilities 
Account established by the Indenture described in the F/A Agreement among the Parties 
(“Indenture”) of CFD No. 2005-1 in connection with its CFD No. 2005-1 First Series and Second 
Series  Special Tax Bonds (“Bonds”), to the City of San Juan Capistrano (“City”), as Payee, the 
sum set forth below in payment of City Facilities described below. 

The undersigned certifies that the amount requested has been expended or encumbered for 
the purposes of constructing and completing City Facilities. The amount requested is due and 
payable under, or is encumbered for the purpose of funding, a purchase order, contract or other 
authorization with respect to the project costs described below and has not formed the basis of 
prior request or payment. The City agrees to trace and remit to CFD No. 2005-1 all earnings, if any, 
in excess of the yield on the Bonds accruing from the investment of the amounts requested herein, 
from the date of receipt by the City of such amounts to the date of expenditure of such amounts by 
payment thereof to a third party for the costs set forth below. Such remittance, if any, shall be made 
each year on the earlier of the expenditure of such amounts or the anniversary date of the transfer 
of the requested amounts by CFD No. 2005-1 to the City. 

Description of corresponding City Facilities:  

Amount requested: $  . 

The amount of $    is authorized and payable pursuant to the terms of 
the First Amended and Restated Joint Community Facilities Agreement among Capistrano Unified 
School District, Community Facilities District No. 2005-1 of Capistrano Unified School District 
(Whispering Hills), the City of San Juan Capistrano, Rancho San Juan Development LLC and 
Whispering Hills LLC, dated as of _________ 1, 2011. 

Executed by an authorized representative of the City of San Juan Capistrano. 

 By:   
Name:   
Title:   
Dated:   
Request No.:  
Attest:   
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EXHIBIT D-1 

FORM OF ACQUISITION FACILITY(IES) PAYMENT REQUEST 

The undersigned, hereby requests payment in the total amount of $________ as the 
Acquisition Price of the Acquisition Facility(ies) (as defined in the First Amended and Restated 
Joint Community Facilities Agreement by and among Capistrano Unified School District 
Community Facilities District No. 2005-1 (Whispering Hills), City of San Juan Capistrano 
(“City”), Rancho San Juan Development LLC, and Whispering Hills, LLC dated as of _________ 
1, 2011 (”F/A JCFA”) more fully described in Attachment 1 hereto.  In connection with this 
Payment Request, the undersigned hereby represents and warrants to the City as follows: 

1. He(she) is a duly authorized officer of the undersigned, qualified to execute this 
Payment Request for payment on behalf of the undersigned and is knowledgeable as to the matters 
set forth herein. 

2. All costs of the Acquisition Facility(ies) for which payment is requested hereby are 
actual costs and have not been inflated at any respect.  The actual costs for which payment is 
requested have not been the subject of any prior disbursement request submitted to Community 
Facilities District No. 2000-1 of the Capistrano Unified School District (the “CFD”).   

3. Supporting documentation (such as third party invoices, lien releases and cancelled 
checks or other evidence of payment) is attached with respect to each cost for which payment is 
requested.   

4. The Acquisition Facility(ies) for which payment is requested was constructed in 
accordance with the requirements of the F/A JCFA. 

5. The undersigned is in compliance with the term and provisions of the F/A JCFA 
and no portion of the amount being requested to be paid was previously paid.  

6. The Acquisition Price for the Acquisition Facility(ies) has been calculated in 
conformance with the terms of the F/A JCFA.  

7. Please authorize payment of the Acquisition Price by  CFD No. 2005-1 to the 
following entity(ies), if other than the undersigned, in the amounts or percentages indicated: 

[Insert names of payees and amounts or percentages] 
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I declare under penalty of perjury that the above representations and warranties are true and 
correct. 

Dated:   RANCHO SAN JUAN DEVELOPMENT 
LLC 
 
 
By:   
Its:   
 

Dated:   CITY OF SAN JUAN CAPISTRANO 
 
Payment Request Approved for Submission to 
CFD  
 
 
By:   
Its:   
 

 

 



 

 

ATTACHMENT 1 

SUMMARY OF ACQUISITION FACILITY(IES) 

TO BE ACQUIRED AS PART OF PAYMENT REQUEST 

Acquisition Facility(ies) Actual Costs Disbursement Requested 

 

[List here all Acquisition Facility(ies)  
which payment is requested, and attach support documentation] 
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	The provisions of this F/A JCFA shall in no way relieve the Landowner from the payment of any fees charged by the City.  If the City Fees which would otherwise be due to the City from the Project ultimately are determined to be less than the amounts, ...
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	Plans and Specifications.  Landowner shall be responsible for the preparation of the plans and specifications (“Plans and Specifications”) for each Acquisition Facility(ies) described in Exhibit C, which shall relate to the need created by development...
	Construction and Inspection of the Acquisition Facility(ies).  Each Acquisition Facility(ies) shall be constructed in accordance with the Plans and Specifications as approved by the City.  Landowner shall be solely responsible for the bidding, contrac...
	Acquisition and Ownership of the Acquisition Facility(ies).  Upon receipt by CFD No. 2005-1 of notification by the City that an Acquisition Facility(ies) has been completed in accordance with the provisions hereof, the Acquisition Facility(ies) shall ...

	10. Entire Agreement. This F/A JCFA contains the entire agreement between the parties with respect to the matters provided for herein and supersedes the JCFA.
	11. Notices. Any notice, payment or instrument required or permitted by this Agreement to be given or delivered to either party shall be deemed to have been received when personally delivered or seventy--two hours following deposit of the same in any ...
	12. Exhibits. All exhibits attached hereto are incorporated into this F/A JCFA by reference.
	13. Severability. If any non-material part of this F/A JCFA is held to be illegal or unenforceable by a court of competent jurisdiction, the remainder of this F/A JCFA shall be given effect to the fullest extent reasonably possible.
	14. Governing Law. This F/A JCFA and any dispute arising hereunder shall be governed by and interpreted in accordance with the laws of the State of California.
	15. Waiver. Failure by a party to insist upon the strict performance of any of the provisions of this F/A JCFA by the other parties hereto, or the failure by a party to exercise its rights upon the default of another party, shall not constitute a waiv...
	16. No Third Party Beneficiaries. No person or entity shall be deemed to be a third party beneficiary hereof, and nothing in this F/A JCFA (either express or implied) is intended to confer upon any person or entity, other than the City, the School Dis...
	17. Singular, Plural and Gender. As used herein, the singular of any word includes the plural, and terms in the masculine gender shall include the feminine.
	18. Counterparts. This F/A JCFA may be executed in counterparts, each of which shall be deemed an original, but all of which shall constitute but one instrument.
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