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FIRST AMENDED IMPACT MITIGATION AGREEMENT RELATED TO 

THE WHISPERING HILLS PROJECT AND  
COMMUNITY FACILITIES DISTRICT NO. 2005-1  

 
THIS FIRST AMENDED IMPACT MITIGATION AGREEMENT RELATED TO THE 

WHISPERING HILLS PROJECT AND COMMUNITY FACILITIES DISTRICT NO. 2005-1 
(“F/A Agreement”), dated this ______ day of _______________ 2011, is by and between 
CAPISTRANO UNIFIED SCHOOL DISTRICT of Orange County, California (“School 
District”), a school district organized and existing under the laws of the State of California 
(“State”), COMMUNITY FACILITIES DISTRICT NO. 2005-1 OF CAPISTRANO UNIFIED 
SCHOOL DISTRICT (Whispering Hills), a community facilities district formed under the laws 
of the State (“CFD No. 2005-1”), WHISPERING HILLS, LLC, a Delaware limited liability 
company (“Prior Owner” or “WHLLC”) and RANCHO SAN JUAN DEVELOPMENT LLC. 
(“Landowner”), a Delaware limited liability company, individually a “Party” and in some 
instances referred to herein as the “Parties.” 

R E C I T A L S 

A. Landowner is the current owner of the property described in Exhibit “A” hereto 
(“Property”).  The Property was conveyed to Landowner by Prior Owner, by grant deed recorded 
on April 6, 2009, as Instrument No. 09-000163909 in the Official Records of Orange County, 
California (“Official Records”). 

B. School District and the Prior Owner, previously entered into the Reimbursement 
Agreement, dated January 23, 2002, and the Impact Mitigation Agreement Related to Proposed 
Community Facilities District No. 2005-1, dated July 1, 2005 (collectively, “Prior Mitigation 
Agreements”), which have been assigned to and assumed by Landowner. 

C. Prior Owner and School District also entered into that certain Purchase and Sale 
Agreement and Escrow Instructions, dated April 28, 2003 (“Purchase Agreement”). 

D. Pursuant to the Purchase Agreement and as partial payment of the purchase price 
for property acquired by School District under the Purchase Agreement, School District executed 
and delivered to Prior Owner a non-interest bearing promissory note dated April 28, 2003, in the 
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principal amount of $6,000,000 (“WHCFD Note”).  The provisions below which address 
WHLLC and the WHCFD Note necessitate WHLLC being added as a Party to this F/A 
Agreement.   

E. The Parties have entered into this F/A Agreement, subject to completion of the 
S/T Revision Proceedings (defined below), to (i) supersede the Prior Mitigation Agreements, 
(ii) terminate the WHCFD Note, upon this F/A Agreement becoming effective, and (iii) create a 
special obligation of CFD No. 2005-1, and not of School District, to make those “Incremental 
Payments” provided for herein from the proceeds of “Special Taxes” and “Bonds” of 
CFD No. 2005-1, but only to the extent provided for in this F/A Agreement.  Prior Owner 
previously entered into the Joint Community Facilities Agreement dated July 1, 2005 (“JCFA”), 
which Landowner desires to amend.  Toward such end, School District, CFD No. 2005-1, Prior 
Owner, and Landowner shall execute this F/A Agreement, concurrent with the execution hereof 
by the City of the First Amended and Restated Joint Community Facilities Agreement among 
Capistrano Unified School District, Community Facilities District No. 2005-1 of Capistrano 
Unified District (Whispering Hills), City of San Juan Capistrano, Rancho San Juan Development 
LLC, and Whispering Hills, LLC (“F/A JCFA”).   

F. Concurrent with execution of this F/A Agreement, the Parties, exclusive of 
CFD No. 2005-1, have entered into a “Settlement Agreement” in order to resolve certain issues 
relating to the Purchase Agreement and relating to performance of this F/A Agreement, including 
issuance of the Bonds as provided in this F/A Agreement.  The Settlement Agreement, this F/A 
Agreement and the F/A JCFA each are contingent on the concurrent execution and performance 
of the other such respective agreements by all parties. 

G School District, at the request of Prior Owner, formed CFD No. 2005-1, which 
has authorized such Special Taxes and Bonds therefor, as provided for in the Prior Agreements, 
the current boundaries of which, including Annexation No. 1 thereto, are depicted on 
Exhibit “B” and by reason thereof, CFD No. 2005-1 is hereby added as a Party to this F/A 
Agreement. 

H. Landowner currently proposes to develop 155 Dwelling Units on a portion of the 
Property, but of a different size and assumed “Base Sales Price” than that proposed by Prior 
Owner at the time of the formation of CFD No. 2005-1.   

I. Landowner requested that CFD No. 2005-1 commence proceedings to consider 
reducing the Special Taxes of CFD No. 2005-1 (“S/T Revision Proceedings”) since the 
anticipated Base Sales Price of the presently proposed Dwelling Units to be constructed within 
the Property are anticipated to be less than assumed at the time of formation of CFD No. 2005-1, 
as set forth on the proposed “First Amended RMA” for CFD No. 2005-1 attached hereto as 
Exhibit “C.”   

J. School District and Landowner agree that the development of the Property will 
generate additional students in grades kindergarten through twelfth (“Project Students”). 

K. CFD No. 2005-1 and Landowner are entering into this F/A Agreement in order 
that CFD No. 2005-1 shall levy Special Taxes and take all action necessary to offer for sale, sell, 
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and upon such sale, issue Bonds of CFD No. 2005-1, from time to time, on the basis of the S/T 
Revision Proceedings, the School District’s “Goals and Policies” (defined below), sound 
municipal financing practices and this F/A Agreement 

L. School District, CFD No. 2005-1, WHLLC, and Landowner agree that it is in 
their mutual best interest to enter into this F/A Agreement for the purpose of funding School 
Facilities necessary to serve the Project Students. 

M. Landowner’s and School District’s participation, cooperation, and performance of 
this F/A Agreement is intended to constitute complete mitigation of the impact upon the School 
District of the development of the Property in lieu of any fees, charges, dedications or other 
requirements which the School District might have imposed upon Landowner for School 
Facilities pursuant to Education Code Section 17620 or Government Code Sections 65970 et seq. 
and 65995 et seq., or as may be authorized by any other existing or future legislation, ordinance, 
resolution or court decision.  Notwithstanding anything herein to the contrary, it is not the intent 
of the School District or Landowner to limit the School District’s ability or right to levy any 
future authorized, voter-approved ad valorem taxes, special taxes, or voter-approved, parcel 
taxes the proceeds of which are used for modernization, expansion or additions to existing 
School Facilities or additional property relating to an existing school site.  Voter-approved parcel 
taxes, or similar levies applicable throughout the School District, may be authorized as to the 
Property which relate to operating costs, modernization, technology or upgrades of school 
facilities. 

AGREEMENT 

Section 1.0 Recitals. 

The foregoing Recitals are true and correct.  School District and Landowner each adopt, 
affirm, and ratify each and all of the facts recited in the foregoing Paragraphs A through N, 
inclusive.  Each of said recitals shall form a material and integral part of the terms of this 
F/A Agreement, and are incorporated as if here set forth in full. 

Section 2.0 Definitions.  The capitalized terms used in this F/A Agreement that are 
not otherwise defined elsewhere in the F/A Agreement shall have the meaning set forth below. 

“Act” means the Mello-Roos Community Facilities Act of 1982, Government Code 
Section 53311 et seq., as amended from time to time. 

“Assessor’s Parcel” means a lot or parcel of land designated on an Assessor’s Parcel 
Map with an assigned Assessor’s Parcel Number.   

“Assessor’s Parcel Map” means an official map of the Assessor of the County 
designating parcels by Assessor’s Parcel Number.  

“Assigned Special Tax” shall have the meaning ascribed to it in the First Amended 
RMA.  
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“Bonds” means any obligation to repay a sum of money, including, without limitation, 
obligations in the form of bonds, notes, certificates of participation, contractual obligations or 
any refunding thereof incurred by CFD No. 2005-1 for School Facilities and the City Facilities 
and repayable out of Special Taxes of CFD No. 2005-1. 

“Certificate of Compliance” means (i) a certificate issued by the School District 
pursuant to Education Code Section 17620(b) acknowledging that the recipient thereof has 
complied with all requirements of the School District for the payment of statutory school 
fees/alternative school facility fees/mitigation payments, and (ii) a certificate issued by the 
School District acknowledging that adequate provisions have been made for school facilities. 

“CFD No. 2005-1” means Community Facilities District No. 2005-1 of the Capistrano 
Unified School District (Whispering Hills). 

“City” means the City of San Juan Capistrano, California. 

“City Facilities” means the facilities to be funded from the proceeds of CFD No. 2005-1 
Special Taxes and Bonds that provide a credit against City fees, in each case incidental to the 
development of the Property, which facilities will be owned and operated by the City, as further 
described in the F/A JCFA. 

“City Facilities Account” means an account established by the Indenture as described in 
Section 8.2(e)(iv).   

“County” means the County of Orange, California. 

“Custom Lots” shall have the meaning ascribed to it in the First Amended RMA. 

“Developed Property” shall have the meaning ascribed to it in the First Amended RMA. 

“Dwelling Unit” means each residential dwelling unit which comprises an independent 
facility capable of conveyance separate from adjacent residential dwelling units. 

“F/A JCFA” means the First Amended Joint Community Facilities Agreement, as 
approved and executed by School District, CFD No. 2005-1, the City, Prior Owner, and 
Landowner. 

“First Amended RMA” means the proposed First Amended Rate and Method of 
Apportionment of CFD No. 2005-1 attached hereto as Exhibit “C.” 

“Goals and Policies” means the Capistrano Unified School District Statement of Local 
Goals and Policies concerning the use of the Mello-Roos Community Facilities Act of 1982, as 
amended, adopted August 1993, as revised through May 2008, and attached hereto as 
Exhibit “F.”   

“Incremental Payment Obligation” is defined in Section 8.5 below.   



2/1/11  9130.2  BAWG/158193.2 (5/6/11) 
#93875 v2 5  

“Incremental Payments” means payments from proceeds of Special Taxes and Bonds of 
CFD No. 2005-1 to Landowner in satisfaction of the Incremental Payment Obligation. 

“Incremental Payment Subaccount” means a subaccount of the School Facilities 
Account.   

“Indenture” means the indenture of trust, fiscal agent agreement or similar document 
approved by CFD No. 2005-1 with respect to the Bonds. 

“JCFA” means the Joint Community Facilities Agreement, dated as of July 1, 2005, 
among the City, the School District and the Prior Owner relating to CFD No. 2005-1. 

“Payment Date” is defined in Section 8.5 below. 

“Project Subaccount” means a subaccount of the School Facilities Account. 

“Priority Administrative Expense Requirement” shall mean the initial amount of 
$50,000, as escalated by 2% per year each July 1 commencing on the July 1 following the 
issuance of the first series of Bonds.   

 “Property” means the real property described in Exhibit “A” attached hereto. 

“School Facilities” means the school facilities of the type described in Exhibit “E” 
hereto.   

“School Facilities Account” means an account established by the Indenture as described 
in Section 8.2(e)(iv) herein.   

“Special Fund” is defined in Section 8.1(a) below.  

“Special Taxes” means any of the special taxes, as amended, authorized to be levied on 
the Property pursuant to the Act and the First Amended RMA. 

“S/T Revision Proceedings” means proceeding by School District to consider reducing 
the Special Taxes of CFD No. 2005-1 as provided in the First Amended RMA for 
CFD No. 2005-1 and attached hereto as Exhibit “C.” 

“Undeveloped Property” shall have the meaning ascribed to it in the First Amended 
RMA.   

“Underwriter” shall mean the underwriter selected by CFD No. 2005-1, following 
consultation with the School District and Landowner, for each series of Bonds, which 
underwriter shall have been among the top three underwriters, by initial principal amount sold, of 
land-secured, tax-exempt assessment district and community facilities district bonds in the State 
of California during the previous three-year period as determined by CFD No. 2005-1.   
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Section 3.0 Purpose and Covenants. 

3.1 Satisfaction of School Facilities Obligation.  The purposes of this F/A 
Agreement include establishing a method of funding the School Facilities needed to house 
Project Students, the Incremental Payment Obligation and the City Facilities to the extent herein 
provided.  By entering into this F/A Agreement, complying and performing its terms, Landowner 
shall be deemed to have fulfilled and mitigated its entire obligation to assist in funding School 
Facilities to serve the Project Students to satisfy any obligations of Landowner to School District 
which would otherwise be imposed and assessed to Landowner with respect to the Property 
pursuant to Education Code Section 17620 and/or Government Code Section 65970 et seq., and 
Section 65995 et seq., or as may be authorized by any other existing or future legislation, 
ordinance, resolution or court decision.  As a result, so long as Landowner is not in breach of this 
F/A Agreement, School District hereby covenants that it will not under any circumstances at any 
time: 

(a) Exercise any power or authority (under Section 17620 of the California 
Education Code or any other provision of applicable law) to levy a fee, charge, dedication, or 
other form of requirement against any Dwelling Unit or any development undertaken within the 
boundaries of the Property for the purpose of funding or financing any school facilities, 
provided that, notwithstanding anything herein to the contrary, nothing contained in this F/A 
Agreement shall limit the School District’s ability or right to levy any future authorized, voter-
approved ad valorem taxes or voter-approved parcel taxes the proceeds of which are used for 
modernization, expansion, or additions to existing school facilities or additional property 
relating to an existing school site.  Such proceeds shall not be used for new school facilities for 
Project Students.  Voter-approved parcel taxes or similar levies may be authorized as to the 
Property which relate to operating costs, modernization, technology or upgrades of K-12 School 
Facilities; 

(b) require the City, County, or any other governmental entity to exercise, or 
cooperate with the City or any other governmental entity in the exercise of the power under 
Title 7, Division 1, Chapter 4.7 of the California Government Code (commencing with 
Section 65970) or any other provision of applicable law, to require the dedication of land, the 
payment of fees in lieu thereof, or both for classroom or related facilities for school facilities as a 
condition to the approval of a Dwelling Unit or any development undertaken within the 
boundaries of the Property; 

(c) oppose development (including but not limited to commercial, industrial or 
residential development) within the Property on the basis of inadequate school facilities or seek 
other forms of mitigation with respect to the adequacy of school facilities including, but not 
limited to, the establishment of developer fees, the payment of money by Landowner, the 
dedication of land, or the application of an assessment or requirement of any nature against 
Landowner or any property including commercial, industrial and residential property, currently 
owned by Landowner within the Property permitted by present or future State law, rulings, 
regulations and court decisions if the proceeds of such assessment or requirement will be used to 
finance or fund any school facilities. 
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(d) The foregoing provisions of this Section 3.1 shall terminate upon issuance of 
the initial building permit for the last of the 155 Dwelling Units on the Property. 

3.2 School District Acknowledgement.  School District acknowledges that 
performance of the terms of this F/A Agreement will make adequate provision for school 
facilities needed to house the Project Students.  School District authorizes the Deputy 
Superintendent, Business and Support Services, or designee, to execute letters or other written 
materials as requested by Landowner (subject to reasonable School District approval), describing 
this F/A Agreement and stating that performance of this F/A Agreement will make adequate 
provision for school facilities for the Project Students from the herein described development of 
the Property. 

3.3 F/A Agreement Unaffected By Changes in Law.  School District, 
CFD No. 2005-1, WHLLC, and Landowner agree that each Party has negotiated in good faith to 
reach accord on this F/A Agreement, and as such, the F/A Agreement is a legally binding 
contract among the Parties, enforceable in accordance with its terms.  Landowner, 
CFD No. 2005-1, Prior Owner and School District agree that to the maximum extent permitted 
by law; this F/A Agreement shall not be affected, modified, or annulled by any subsequent 
change in local, state or federal law. 

3.4 Termination of Prior Mitigation Agreements and Effectiveness of F/A 
Agreement.  The Prior Mitigation Agreements shall be terminated and this F/A Agreement shall 
become effective upon completion of the S/T Revision Proceedings (“Effective Date”).  
Completion of the S/T Revision Proceedings shall be deemed to have occurred only upon the 
occurrence of all of the following: (i) completion of the S/T Revision Proceedings of the Board 
of Trustees of the School District, including the authorization for the levy and collection by 
CFD No. 2005-1 of the Special Taxes in accordance with the First Amended RMA which shall 
be conditioned on the subsequent termination of the WHCFD Note as provided in Section 8.5 
below; (ii) the approval by the qualified electors of CFD No. 2005-1 of the levy of the Special 
Taxes as provided for in the First Amended RMA; (iii) the expiration of the limitation periods 
provided in Section 53359 of the Government Code, with no litigation pending in regard thereto; 
(iv) Landowner’s execution and delivery of all documents legally required by School District for 
completion of the S/T Revision Proceedings; and (v) cancellation and return of the WHCFD 
Note as provided in Section 8.5 below.   

Section 4.0 State Funds. 

4.1 Pursuit of State Funds.  School District reserves the right, but not the 
obligation, to pursue legally available State funding in connection with the School Facilities. 

4.2 Application of State Funds.  School District may apply State funding 
received by it to the acquisition and/or the construction of any School District improvements 
permitted by law.  Neither the receipt nor the application of any State funding by School District 
shall alter in any way, or exonerate, Landowner’s obligations under this F/A Agreement, in 
whole or in part. 
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Section 5.0 Certificates of Compliance.   

5.1 Issuance of Certificates of Compliance.  At Landowner’s request, the 
School District shall issue Certificates of Compliance for each of the 155 Dwelling Units to be 
constructed within the Property.   

Section 6. Statutory School Fees. 

6.1 Commercial/Industrial and Senior Dwelling Unit Development.  Any 
”Commercial/Industrial” or “Senior Dwelling Unit” development within the Property is, and 
shall be, subject to the Special Taxes of CFD No. 2005-1, as provided in the First Amended 
RMA and shall not pay the then applicable statutory fees per square foot pursuant to applicable 
law.  Senior Dwelling Unit development shall comply with Government Code Section 65995.1. 

Section 7.0 Funds Advance by WHLLC, by Landowner, and Reimbursement of 
CFD No. 2005-1 Costs. 

 7.1 WHLLC, subject to reimbursement from proceeds of Bonds of 
CFD No. 2005-1, deposited with School District the sum of $100,000 pursuant to the Prior 
Mitigation Agreements, which agreements have been assigned by WHLLC to Landowner.  
CFD No. 2005-1 has incurred and will continue to incur costs in regard to the S/T Revision 
Proceedings and this F/A Agreement (“CFD No. 2005-1 S/T Revision Costs”).  As a result, CFD 
No. 2005-1 shall be reimbursed such actual CFD No. 2005-1 S/T Revision Costs, up to 
$150,000, from the proceeds of Bonds, as provided in Section 8.2 (e)(ii)(B) below. 

Section 8.0 Community Facilities District No. 2005-1. 

8.1 Use of Special Tax Proceeds. 

(a) Prior to the issuance of the First Series of Bonds (described below), 
CFD No. 2005-1 shall levy Special Taxes on all Assessor’s Parcels classified as Developed 
Property at 100% of the Assigned Special Tax amount pursuant to the First Amended RMA and 
the first priority for use of such Special Taxes shall be for the “Priority Administrative Expense 
Requirement” of $50,000 per year, escalated by 2% per year as herein provided, to be used for 
actual costs of administering CFD No. 2005-1, as reasonably determined by School District.  All 
Special Taxes remaining after funding such first priority shall be deposited in a designated, 
interest-earning special fund (“Special Fund”) and, subject to assignment, cancellation, and 
return of the WHCFD Note as provided in Section 8.5 below, 60% of the Special Taxes 
deposited in the Special Fund shall be applied to make Incremental Payments to Landowner in 
accordance with Section 8.5 below until the Incremental Payment Obligation has been paid in 
full, at which point 60% of such funds may be used by School District for School Facilities, as 
permitted by applicable law.  The remaining 40% of the Special Taxes deposited in the Special 
Fund shall be disbursed for City Facilities in accordance with the F/A JCFA.   

 (b) Following the issuance of the First Series of Bonds (defined below), 
School District shall continue to levy Special Taxes on all Assessor’s Parcels classified as 
Developed Property at 100% of the Assigned Special Tax amount pursuant to the First Amended 
RMA and shall levy Special Taxes on all Assessor’s Parcels classified as Undeveloped Property 
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in the remaining amount then required to satisfy the Special Tax Requirement (as defined in the 
First Amended RMA.  Each fiscal year, the first priority for use of such Special Taxes shall be 
for payment of an amount up to the Priority Administrative Expense Requirement, as 
hereinabove provided, in order to fund School District’s actual costs of administering 
CFD No. 2005-1; the second priority shall be for payment of principal and interest on 
outstanding Bonds and for replenishment, if any, of the reserve fund established pursuant to the 
Indenture to the applicable “Reserve Fund Requirement” (as defined in the Indenture); and the 
third priority shall be for the payment of actual costs of administering CFD No. 2005-1 in excess 
of the Priority Administrative Expense Requirement.  Following the issuance of the First Series 
of Bonds and prior to the first fiscal year following issuance of the Second Series of Bonds all 
Special Taxes remaining after funding such first, second, and third priorities shall be deposited in 
the Special Fund and 60% of such Special Taxes shall be disbursed to make Incremental 
Payments to Landowner in accordance with Section 8.5 below until the Incremental Payment 
Obligation has been paid in full, at which point 60% of such Special Taxes may be used by 
School District for School Facilities, as permitted by applicable law.  The remaining 40% of the 
Special Taxes deposited in the Special Fund shall be disbursed for City Facilities in accordance 
with the F/A JCFA.   

 (c) From and after the first fiscal year following the issuance of the Second 
Series of Bonds all Special Taxes remaining after funding the first, second and third priorities 
described in Section 8.1(b) above shall be deposited in the Special Fund and disbursed to make 
Incremental Payments to Landowner in accordance with Section 8.5 below until the Incremental 
Payment Obligation has been paid in full, at which point such Special Taxes may be used by 
School District for School Facilities, as permitted by applicable law.   

8.2 Issuance of Bonds and Allocation of Bond Proceeds.   

  (a) Landowner may provide written notice (“L/O Notice”) to School District 
and CFD No. 2005-1 of the date on which the 70th Dwelling Unit constructed within the Property 
is expected to close escrow to an individual, third-party owner.  Following its receipt of such L/O 
Notice, and subject to the provisions of Sections 8.2 (c) and (d) below, CFD No. 2005-1 shall 
take all action necessary to offer for sale, sell, and upon such sale, issue a “First Series” of 
Bonds, as provided for in this F/A Agreement, by no later than the last to occur of (i) 180 days 
following School District’s and CFD No. 2005-1’s receipt of the L/O Notice and (ii) 90 days 
following the actual close of escrow for the 70th Dwelling Unit to a third-party owner.  The L/O 
Notice shall include a deposit for non-contingent costs of sale of the First Series of Bonds in the 
amount of up to $75,000, as reasonably determined by CFD No. 2005-1, the expended portion of 
which shall be reimbursed, without interest, from the proceeds of the First Series of Bonds. The 
unexpended portion of such deposit shall be returned to Landowner, without interest, upon 
issuance of the First Series of Bonds.  The amount of the First Series of Bonds shall be based 
only on the projected maximum Assigned Special Taxes for those 70 Dwelling Units that have 
closed escrow to individual third-party owners, and will not include ”Undeveloped Property.”  
However, the Special Taxes as to the Undeveloped Property shall be available, if necessary, for 
interest and principal on the First Series of Bonds and administrative expenses of 
CFD No. 2005-1 to the extent permitted in the First Amended RMA.  The Assigned Special 
Taxes for the 70 Dwelling Units shall provide 110% debt service coverage on the First Series of 
Bonds plus the Priority Administrative Expense Requirement.   
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  (b) Landowner may provide a L/O Notice to School District and 
CFD No. 2005-1 of the date on which the 140th Dwelling Unit constructed within the Property is 
expected to close escrow to an individual, third-party owner.  Following its receipt of such L/O 
Notice, and subject to the provisions of Sections 8.2 (c) and (d) below, CFD No. 2005-1 shall 
take all actions necessary to offer for sale, sell, and upon such sale, issue a “Second Series” of 
Bonds, as provided for in this F/A Agreement, by no later than the later to occur of (i) 180 days 
following School District’s and CFD No. 2005-1’s receipt of the L/O Notice, and (ii) 90 days 
following the actual close of escrow for the 140th Dwelling Unit.  The L/O Notice as to the 
Second Series of Bonds shall include a deposit for non-contingent costs of sale of the Bonds in 
the amount of up to $75,000, as reasonably determined by School District, the expended portion 
of which shall be reimbursed, without interest, from proceeds of the Second Series of Bonds.  
The unexpended portion of such deposit shall be returned to Landowner, without interest, upon 
issuance of the Second Series of Bonds.  Subject to the provisions of the following paragraphs of 
this Section 8.2(b), the amount of the Second Series of Bonds shall be based on (i) 100% of the 
projected Assigned Special Taxes for all 140 Dwelling Units sold and closed to third-party 
owners, plus (ii) 100% of the projected Assigned Special Taxes for the Custom Lots equaling 
110% of annual debt service on the First and Second Series of Bonds, plus the Priority 
Administrative Expense Requirement.   

 In the event all or a portion of the Custom Lots have not been sold to individual 
third-party owners, and the Underwriter advises CFD No. 2005-1 that inclusion of the unsold 
Custom Lots would increase the average interest rate on the Second Series of Bonds above 
8.00%, on the basis of a 30-year amortization, then the proceeds of the Bonds associated with the 
unsold Custom Lots shall be escrowed to the extent, and for the maximum period of time, 
permitted by applicable law.  If, notwithstanding the escrow of proceeds, the Underwriter still 
advises CFD No. 2005-1 that inclusion of the unsold Custom Lots on the basis of the above-
described escrow will result in an average interest rate on the Second Series of Bonds exceeding 
8.00%, the assigned Special Taxes as to any unsold Custom Lots shall not be included in the 
Second Series of Bonds unless mitigation is agreed to by CFD No. 2005-1 and provided as set 
forth in Section 8.2(d) below.  If a portion of the proceeds of the Second Series of Bonds are held 
in escrow, an equal, proportionate amount of the escrow funds will be released as each unsold 
Custom Lot is conveyed to a third-party owner.  If the escrow fund is closed pursuant to the 
applicable Indenture before all Custom Lots have been conveyed to third-party owners and all 
funds have been released from escrow, or if some unsold Custom Lots are not included in the 
Second Series of Bonds at the time of issuance of the Second Series of Bonds, each fiscal year 
thereafter CFD No. 2005-1 shall determine the amount of Assigned Special Taxes collected from 
such Custom Lots and such amount shall be allocated and disbursed as follows: (i) 60% of such 
amount shall be deposited in the School Facilities Account and, of that amount, 100% shall be 
deposited in the Incremental Payment Subaccount until the Incremental Payment Obligation has 
been paid in full, at which time 100% shall be deposited in the Project Subaccount; and (ii) 40% 
shall be deposited in the City Facilities Account until the City Facilities Account has been closed 
in accordance with Section 8.4 below, at which time such amount shall be deposited in the 
School Facilities Account and allocated among the Subaccounts in accordance with (i) above.   

  (c) The time periods referred to in Section 8.2(a) and (b) may be extended by 
CFD No. 2005-1 if, despite CFD No. 2005-1’s best efforts, Bonds are not able to be issued due 
to circumstances beyond CFD No. 2005-1’s control. Such time periods, however, shall only be 
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extended by CFD No. 2005-1 for such period of time as is reasonably necessary, with 
CFD No. 2005-1’s continued best efforts, to address such circumstances so that the Bonds can be 
issued at the earliest possible time following expiration of the applicable time period. 

  (d) Landowner shall not be required to provide any form of credit 
enhancement in connection with the issuance of either the First Series of Bonds or the Second 
Series of Bonds.  Unless mitigated in accordance with the provisions of this Section 8.2(d), the 
following shall be conditions to the issuance and sale of the First Series of Bonds and Second 
Series of Bonds;  

(i) the Underwriter shall reasonably determine within 30 days following the 
L/O Notice that the average interest rate on the Bonds is not expected to exceed 8% the basis of a 
30-year amortization;  

(ii) on the date of pricing of the Bonds the actual average interest rate on the 
Bonds does not exceed 8% on the basis of a 30-year amortization;  

(iii) the uncured Special Tax delinquencies for the current fiscal year and the 
prior fiscal year do not exceed 5% of the total Special Taxes levied in such years; and  

(iv) there have been no uncured property tax delinquencies as to Undeveloped 
Property in such years.   

In the event that any of such conditions cannot be satisfied with respect to the First Series 
of Bonds or Second Series of Bonds, Landowner may propose to CFD No. 2005-1, and CFD No. 
2005-1, in its reasonable discretion, may accept measures to mitigate the particular condition(s) 
that has/have not been satisfied, which measures may include, without limitation, (i) providing 
for greater than 110% debt service coverage, (ii) funding a delinquency management fund with 
available Special Taxes, (iii) providing some form of credit enhancement, or (iv) Landowner or a 
related entity purchasing some amount of parity or subordinate Bonds, so long as such measures 
proposed by Landowner and accepted by CFD No. 2005-1 result in the same economic result to 
the School District and CFD No. 2005-1 as if the applicable conditions had been satisfied with 
respect to the Bonds.   

The Parties acknowledge that the Settlement Agreement provides for retained jurisdiction 
as to the performance by the Parties of the Settlement Agreement and the F/A Agreement, 
including sale and issuance of the Bonds as herein provided.  

(e) The proceeds of the First Series of Bonds and Second Series of Bonds 
shall be allocated according to the priority specified in (i)-(iv) below: 

(i) First, to fund all costs of issuance including the “Reserve 
Fund” for the Bonds, capitalized interest for the period required to collect sufficient Special 
Taxes through the annual levy of applicable Special Taxes, Underwriter’s discount, bond counsel 
fees, disclosure counsel fees, appraiser and market absorption consultant fees, reasonable 
CFD No. 2005-1 staff and CFD No. 2005-1 legal counsel costs, and Special Tax Consultant fees; 
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(ii) Second (with respect to the First Series of Bonds only), to 
fund the following amounts: 

 (A) $100,000 to be paid to Landowner in 
reimbursement of advances by Prior Owner pursuant to the Prior Mitigation Agreements which 
funds were used by School District’s to fund costs of formation of CFD No. 2005-1 and 
preparation of the Prior Mitigation Agreements. 

 (B) Up to $150,000 to fund the reimbursement to 
CFD No. 2005-1 of the actual CFD No. 2005-1 S/T Revision Costs as provided in Section 3.4 of 
this F/A Agreement, including any costs relating to the F/A JCFA, $15,000 to reimburse 
Landowner for its deposit with CFD No. 2005-1 relating to the S/T Revision Proceedings, up to 
$75,000 to reimburse Landowner for the expended portion of the deposit made by Landowner 
pursuant to Section 8.2(a) above relating to the First Series of Bonds, and up to $150,000 to 
reimburse Landowner for its actual legal, engineering and financial consultant costs relating to 
the S/T Revision Proceedings, preparation of this F/A Agreement, including $5,000 for 
accomplishment of the F/A JCFA,  and issuance of the First Series of Bonds; 

(iii) Third (with respect to the Second Series of Bonds only), to 
fund an amount to be paid to Landowner equal to the expended portion of the deposit made by 
Landowner pursuant to Section 8.2(b) above relating to the Second Series of Bonds; and 

(iv) Fourth, (A) (with respect to the First Series of Bonds), 60% 
of the proceeds of the Bonds remaining after funding (i) and (ii) with respect to the First Series 
of Bonds, plus an amount equal to the amount of Special Taxes deposited in the Special Fund 
that had been disbursed for City Facilities prior to the issuance of such Bonds, shall be deposited 
in a “School Facilities Account” and the remaining amount shall be deposited in a “City 
Facilities Account”, and (B) (with respect to the Second Series of Bonds), 60% of the proceeds 
of the Bonds remaining after funding (i) and (iii) above with respect to the Second Series of 
Bonds, plus an amount equal to the amount of Special Taxes deposited in the Special Fund 
following the issuance of the First Series of Bonds that had been disbursed for City Facilities 
prior to the issuance of the Second Series of Bonds, shall be deposited in the School Facilities 
Account and the remaining amount shall be deposited in the City Facilities Account.  

 (f) By way of example only, set forth on Exhibit “D” are assumed sizings of 
Bonds for a First Series of Bonds and a Second Series of Bonds, and the allocation of the 
proceeds of such Bonds in accordance with Section 8.2(e) above, prepared by David Taussig and 
Associates (“Special Tax Consultant to CFD No. 2005-1”), based on an assumed average interest 
rate of 6.00% and 8.00%, respectively. 

8.3 Deposit of Bond Proceeds.  The “School Facilities Account” shall include 
two subaccounts designated in the Indenture as the “Project Subaccount” and the “Incremental 
Payment Subaccount.”  Of the amount of net proceeds of the Bonds deposited in the School 
Facilities Account pursuant to Section 8.2(e)(iv) above, 100% shall be deposited in the 
Incremental Payment Subaccount until the Incremental Payment Obligation has been fully 
satisfied.  Once the Incremental Payment Obligation has been fully satisfied, 100% of the 
amount of the net proceeds deposited in the School Facilities Account pursuant to Section 8.2(e) 
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(iv) shall be deposited in the Project Subaccount.  The Indenture shall provide that investment 
earnings on funds in each subaccount of the School Facilities Account and in the City Facilities 
Account shall remain in such respective accounts and be available to fund School Facilities, 
Incremental Payments and City Facilities, respectively, until the City Facilities have been funded 
to the extent of such deposits in the City Facilities Account and the Incremental Payment 
Obligation has been satisfied as herein provided.  The Indenture shall also provide that earnings 
of the funds in the Reserve Fund established pursuant to the Indenture in excess of the applicable 
reserve requirement shall be applied to pay debt service on the Bonds.   

8.4 Disbursements from School Facilities Account and City Facilities 
Account.  Funds may be disbursed from the Project Subaccount by CFD No. 2005-1 to fund 
School Facilities, as described on Exhibit “E,” consistent with applicable law as reasonably 
determined by School District.  Funds shall be disbursed from the Incremental Payment 
Subaccount to make Incremental Payments in accordance with Section 8.5 below.  Upon 
payment of the Incremental Payment Obligation in full, any funds remaining in the Incremental 
Payment Subaccount shall be transferred to the Project Subaccount.  Funds from the City 
Facilities Subaccount shall be disbursed from the City Facilities Account to fund City Facilities 
in accordance with this F/A Agreement, as provided in Section 8.6 below.  When all City 
Facilities have been funded, as provided in Section 8.6 below, or Landowner has advised School 
District it will not request the further funding of City Facilities, the City Facilities Account shall 
be closed and that amount remaining in the City Facilities Account that is no longer required to 
fund City Facilities shall be transferred to the Incremental Payment Subaccount.  When the 
Incremental Payment Obligation is fully satisfied, all funds remaining in the Incremental 
Payment Subaccount shall be transferred to the Project Subaccount of the School Facilities 
Account to be used by School District in accordance with applicable law. 

8.5 Incremental Payment Obligation.    WHLLC agrees that within ten (10) 
days following the Effective Date it shall transfer the WHCFD Note to Landowner and 
Landowner agrees it shall, in turn, cancel and return the WHCFD Note to CFD No. 2005-1 and 
accept in its place Incremental Payments from CFD No. 2005-1 of Special Taxes deposited in the 
Special Fund and the proceeds of Bonds deposited in the Incremental Payment Subaccount, as 
provided for in this F/A Agreement.  The total amount of Incremental Payments (“Incremental 
Payment Obligation”) shall equal (i) a principal amount of $6,000,000, and (ii) if applicable, 
payments of interest on the outstanding principal amount calculated at the Default Rate (defined 
below).   

Incremental Payments shall be made on each of the following dates (each, a 
“Payment Date”) from and in the amount of all funds on deposit in the Incremental Payment 
Subaccount and the Special Fund, respectively: (i) from the Incremental Payment Subaccount 
within ten (10) business days following each deposit of proceeds of Bonds in, or transfer of 
proceeds of Bonds to, the Incremental Payment Subaccount and (ii) from the Special Fund on the 
first business day on or following each March 1 and September 1 until the First Series of Bonds 
have been issued and thereafter on the first business day on or following each January 1 and 
July 1 following the expiration of the “Bond Year” as defined in the Indenture.  Each 
Incremental Payment shall be applied first against accrued Default Rate interest (if any) and then 
against the outstanding principal balance.   
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If CFD No. 2005-1 (i) fails to deposit funds in the Special Fund or Incremental 
Payment Subaccount, (ii) improperly disburses funds from the Special Fund or Incremental 
Payment Subaccount, (iii) fails to make an Incremental Payment on a Payment Date, or (iv) fails 
to take an action necessary to offer for sale, sell, or issue Bonds pursuant to the terms of this F/A 
Agreement, including not by way of limitation Section 8.2 (each a “Default”), the interest rate to 
be used to calculate the Incremental Payment Obligation shall be ten percent (10%) per annum 
(“Default Rate”) calculated and payable from the date of the Default until the Default has been 
cured by CFD No. 2005-1.  No Default Rate shall be applicable, unless Landowner gives ten 
(10) days prior written notice and CFD No 2005-1 fails to remedy any asserted Default within 
forty-five (45) days after receiving such notice from Landowner, or disputes such asserted 
Default and has initiated mediation thereof, pursuant to Section 11.17 hereof.  During the period 
of such mediation, not to exceed sixty (60) days, unless extended by the designated mediator, in 
their discretion, the running of such forty-five (45) day period described above shall be tolled.  
Nothing herein is intended to limit the remedies available to any Party hereto for a breach of this 
F/A Agreement.  The Default Rate shall not be applicable to payments required by or pursuant to 
the F/A JCFA. 
 
  8.6 Disbursement From City Facilities Account.  The extent of School 
Facilities and City Facilities that may be funded from the proceeds of the Bonds is dependent on 
the interest rates at which the Bonds are sold and issued, as exemplified in Exhibit “D.”  
Exhibit “D” assumes in the alternative average applicable interest rates of 6.00% and 8.00%.  
Funds shall be disbursed from the City Facilities Account in accordance with the F/A JCFA and 
applicable law, including federal tax law pertaining to use of proceeds of tax-exempt bonds.   
 

8.7 First Amended Rate and Method of Apportionment; Notice to 
Homeowners.  Landowner acknowledges that CFD No. 2005-1 intends to, and agrees that 
CFD No. 2005-1 is authorized by law and this F/A Agreement, and the First Amended RMA 
provides for the levy of Special Taxes on Developed Property at the assigned Special Tax 
amount, and on Undeveloped Property as provided in the First Amended RMA, and 
CFD No. 2005-1 shall apply any proceeds of such levy as provided in Section 8.1 above.  
Landowner agrees to provide written notice of the Special Tax to all purchasers of Dwelling 
Units and Undeveloped Property in CFD No. 2005-1 substantially in the form required pursuant 
to the Act. 

8.8 Landowner Cooperation.  Landowner shall cooperate with 
CFD No. 2005-1 in the completion of the S/T Revision Proceedings and the issuance of the 
Bonds, as provided for herein, including, without limitation, providing full, complete, and 
accurate information regarding the then existing development and anticipated future 
development of the Property in a timely manner to the appraiser, market absorption consultant, 
special tax consultant, bond counsel, disclosure counsel and Underwriter. Landowner shall 
provide information to CFD No. 2005-1 and the School District regarding its operations and 
financial condition to the extent such information is reasonably required for inclusion in the 
preliminary official statement and the final official statement for the First Series of Bonds and 
Second Series of Bonds. 

 
8.9 Bond Refinance.  Landowner and WHLLC hereby agree that, once the 

First Series of Bonds or the First and Second Series of Bonds have been issued, the 
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CFD No. 2005-1 has the authority to refinance such Bonds in the future and utilize any funds 
made available to it from such refinancing in accordance with Section 8.3 above, and Landowner 
agrees to reasonably cooperate as needed in furtherance of such refinancing, to the extent it is 
still a property owner within CFD No. 2005-1, and provided such refinancing does not result in 
any cost to Landowner or an increase in the levy of Special Taxes on Undeveloped Property or 
extend the term in which Special Taxes will be levied on Undeveloped Property from the levy 
amount and term applicable prior to such refinancing.  Notwithstanding the foregoing, in 
cooperating with the CFD No. 2005-1, Landowner shall not be required to solicit any 
cooperation from, or otherwise involve in any way, any current or potential homeowner within 
the Project. 

8.10 Other Special Taxes or Assessments.  Landowner agrees not to petition for 
or consent to the authorization or levy of any special taxes or assessments on the Property other 
than as provided herein, which will cause the sum of real property taxes, special taxes and 
assessments to exceed two percent (2%) of the Base Sales Price of any Dwelling Unit. 

 
Section 9.0 Representations, Warranties and Covenants of School District. 

9.1 School District and CFD No. 2005-1 represent and warrant to, and 
covenant with the Landowner that: 

(a) School District is a school district of the State, and CFD No. 2005-1 is a 
community facilities district of School District, each is organized and operating pursuant to the 
Constitution and laws of the State and each has all necessary power and authority to enter into 
and perform their duties under this F/A Agreement and, when executed and delivered by the 
respective Parties hereto, this F/A Agreement will constitute the legal, valid and binding 
obligation of School District and CFD No. 2005-1 enforceable in accordance with its terms, 
except as enforcement hereof may be limited by bankruptcy, insolvency or other laws affecting 
enforcement of creditors’ rights generally and by limitations on remedies against public agencies 
in the State. 

(b) The execution and delivery by School District and CFD No. 2005-1 of this 
F/A Agreement and compliance by School District and CFD No. 2005-1 with the provisions 
hereof, will not conflict with, or constitute a violation of or default under, the Constitution of the 
State or any existing law, charter, ordinance, regulation, decree, order or resolution applicable to 
School District, or CFD No. 2005-1 and will not conflict with or result in a violation or breach 
of, or constitute a default under, any contract, agreement, indenture, mortgage, lease or other 
instrument to which School District or CFD No. 2005-1 are subject or by which they are bound. 

(c) To the best knowledge of School District and CFD No. 2005-1 there are no 
actions, suits or proceedings of any court or governmental agency or body pending or threatened 
against School District or CFD No. 2005-1, in any way contesting or effecting the validity of this 
F/A Agreement or contesting the powers of School District or CFD NO. 2005-1 to enter into or 
perform their obligations under this F/A Agreement or in which a final adverse decision could 
materially adversely affect the operations of School District or CFD No. 2005-1,  or the 
consummation of the transactions contemplated by this F/A Agreement. 
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(d) Neither School District nor CFD No. 2005-1 is in breach of or default under 
any applicable law or administrative regulation of the State or the United States or any applicable 
judgment or decree or any loan agreement, indenture, bond, note, resolution, agreement or other 
instrument to which School District or CFD No. 2005-1 is a party or is otherwise subject, which 
breach or default would materially adversely affect School District’s ability or the ability of 
CFD No. 2005-1 to enter into or perform its obligations under this F/A Agreement, and no event 
has occurred and is continuing which, with the passage of time or the giving of notice, or both, 
would constitute a default or an event of default under any such instrument and which would 
materially adversely affect School District’s ability or the ability of CFD No. 2005-1 to enter into 
or perform its obligations under this F/A Agreement. 

(e) CFD No. 2005-1 shall assume the defense of, indemnify and save harmless, 
Landowner, its officers, employees and agents, and each and every one of them, from and 
against all actions, damages, claims, losses or expenses of every type and description to which 
they may be subjected or put, by reason of, or resulting from, the negligence or willful 
misconduct on the part of CFD No. 2005-1, their respective officers, employees and agents, in 
connection with this F/A Agreement and the issuance of the Bonds.  Notwithstanding the 
foregoing, School District and CFD No. 2005-1 shall have no obligation to defend, indemnify or 
hold harmless Landowner, its officers, directors, employees and agents, from and against any 
claims, liabilities, losses or damages (including court costs and attorneys’ fees) which result from 
or arise out of the active negligence or willful misconduct of Landowner, its officer, directors, 
employees, or agents.   

(f) School District shall not oppose on the grounds of inadequate school facilities 
any application by Landowner, or Landowner’s successors or assigns, to obtain land use 
entitlements for, and to proceed with the development of, approximately four acres of land 
owned by Landowner that adjoins the property and is located at the corner of La Pata Avenue 
and Via Montana.   

Section 10.0 Representations, Warranties and Covenants of the Landowner. 

10.1 Landowner and WHLLC represent and warrant to, and covenant with, the 
School District and CFD No. 2005-1 that: 

(a) Landowner  and WHLLC each is a limited liability company, organized and 
existing pursuant to the laws of Delaware, and each has all necessary power and authority to 
enter into and perform their duties under this F/A Agreement and, when executed and delivered 
by the respective Parties hereto, this F/A Agreement will constitute the legal, valid and binding 
obligation of Landowner and WHLLC enforceable in accordance with its terms, except as 
enforcement hereof may be limited by bankruptcy, insolvency or other laws affecting 
enforcement of creditors’ rights generally and that the information, as applicable, set forth in 
Recitals A through N are correct as to assignments to and assumptions by WHLLC and 
Landowner as therein described. 

(b) To the best knowledge of the undersigned officers of the Landowner and 
WHLLC, based upon due inquiry, the execution and delivery by Landowner and WHLLC of this 
F/A Agreement and compliance by Landowner and WHLLC with the provisions hereof, will not 
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conflict with, or constitute a violation of or default under, the Constitution or laws of the State, or 
any existing law, charter, ordinance, regulation, decree, order or resolution applicable to the 
Landowner and WHLLC, and will not conflict with or result in a violation or breach of, or 
constitute a default under, any agreement, indenture, mortgage, lease or other instrument to 
which Landowner or WHLLC is subject or bound. 

(c) To the best knowledge of the undersigned officers of the Landowner and 
WHLLC, based upon due inquiry, there is no action, suit or proceeding of any court or 
governmental agency or body pending (with service of process on the Landowner or WHLLC 
having been accomplished) or threatened against Landowner or WHLLC in any way contesting 
or effecting the validity of this F/A Agreement or contesting the powers of Landowner or 
WHLLC to enter into or perform the obligations under this F/A Agreement or in which a final 
adverse decision could materially adversely affect the operations of Landowner or WHLLC, its 
anticipated development of the Property or the consummation of the transactions contemplated 
by this F/A Agreement. 

(d) To the best knowledge of the undersigned officers of the Landowner and 
WHLLC, based upon due inquiry, neither Landowner nor WHLLC is in breach of or default 
under any applicable law or administrative regulation of the State or the United States or any 
applicable judgment or decree or any loan agreement, indenture, bond, note, resolution, 
agreement or other instrument to which Landowner or WHLLC is a party or is otherwise subject, 
which breach or default would materially adversely affect Landowner’s or WHLLC’s ability to 
enter into or perform the obligations under this F/A Agreement, and no event has occurred and is 
continuing which, with the passage of time or the giving of notice, or both, would constitute a 
default or an event of default under any such instrument and which would materially adversely 
affect Landowner’s or WHLLC’s ability to enter into or perform its obligations under this F/A 
Agreement. 

(e) Neither Landowner nor WHLLC shall sue School District or 
CFD No. 2005-1, or join in any lawsuit or actively participate in any lawsuit against School 
District or CFD No. 2005-1 regarding the validity of the formation of CFD No. 2005-1, the 
authorization of the Special Taxes, the incurring of bonded indebtedness of CFD No. 2005-1, the 
S/T Revision Proceedings, or the use of any proceeds of the Special Taxes or the Bonds to the 
extent that such proceeds are applied in accordance with this F/A Agreement.  The foregoing 
covenant shall not prevent the Landowner or WHLLC from bringing any action, suit or 
proceeding to enforce the agreements of the School District or CFD No. 2005-1, including, 
without limitation, an action or suit contending that the Special Taxes have not been levied in 
accordance with the rates and methodologies contained in the First Amended RMA or an action 
to enforce the obligations of the School District or  CFD No. 2005-1 under any resolution, 
indenture, agreement, or contract with the School District and/or CFD No. 2005-1 for which 
Landowner is a party or beneficiary.  

(f) Landowner, on behalf of itself and its successors and assigns, agrees to fully 
and promptly cooperate with School District and CFD No. 2005-1 in complying with 
Rule 15c2-12 of the Securities and Exchange Commission (“Rule 15c2-12”) in connection with 
the issuance and sale of each series of Bonds so long as Landowner, or its successors or assigns, 
is an “obligated person” under Rule 15c2-12. 
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(g) The Parties recognize that California SB 165, Chapter 535 of the Statues of 
2000, became effective on January 1, 2001.  SB 165 provides new disclosure and reporting 
requirements for a local bond measure that is the subject of voter approval and which would 
provide for the sale of bonds by a local agency.  Landowner on behalf of itself and its successors 
and assigns, agrees to fully and completely cooperate with the School District and 
CFD No. 2005-1 in meeting the applicable requirements of SB 165. 

(h) Landowner agrees to, in connection with the issuance of Bonds, certify as of 
the date on the preliminary official statement and the final official statement, respectively, that 
all of the information provided by Landowner that is included in the preliminary official 
statement and final official statement with respect to the Landowner and its affiliates (as defined 
in the Bond issuance documents) regarding the proposed development of the Property, 
ownership of the Property, the Landowner’s development plan, the Landowner’s financing plan, 
the Landowner’s lenders (if any), and the Landowner’s contractual arrangements (excluding 
therefrom any information regarding the appraised valuation of the Property, statements 
pertaining to the appraisal, and information which is identified as having been provided by a 
source other than Landowner or an affiliate of the Landowner), is true and correct in all material 
respects and does not contain any untrue statements of material fact or omit to state a material 
fact required to be stated therein or necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading. 

(i) In addition, solely as to the information provided by Landowner, as indicated 
in Section 10.1(h) concerning the Landowner, its affiliates and the development of the Property, 
and subject to the limitations and exclusions set forth in Section 10.1(h), the Landowner agrees 
to assume the defense of, indemnify and hold harmless, to the extent permitted by law, the 
School District, CFD No. 2005-1, and their officials and employees, and each person, if any, 
who controls any of the forgoing within the meaning of Section 15 of the Securities Act of 1933, 
as amended, or of Section 20 of the Securities and Exchange Act of 1934, as amended, against 
any and all losses, claims, damages, or liabilities, joint or several, to which such indemnified 
Party(ies) may become subject under any statute or at law or in equity or otherwise, and shall 
reimburse any such indemnified Party for any reasonable legal or other expense incurred by it in 
connection with investigation any claims against it and defending any actions, insofar as such 
losses, claims, damages, liabilities or actions arise out of or are based upon any untrue statement 
or alleged untrue statement of a material fact with respect to such information or the omission or 
alleged omission with respect to such information, in the final official statement, in any 
amendment or supplement to such final official statement which includes information provided 
by Landowner, and only with respect to such information, or in any semi-annual report or other 
disclosure statement provided by or on behalf of the Landowner in connection with the Bonds, 
required to be stated therein or necessary to make the statements therein, in light of the 
circumstances under which they were made, not misleading.  This indemnity provision shall not 
be construed as a limitation on any other liability which Landowner may otherwise have to any 
indemnified Party, provided that in no event shall the Landowner be obligated for double 
indemnification.  
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Section 10.2 Landowner Indemnification. 

 In addition to the requirements of Section 10.1(i), Landowner shall assume the defense 
of, indemnify and save harmless, the School District,  CFD No. 2005-1, their respective officers, 
employees and agents, and each and every one of them, from and against all actions, damages, 
claims, losses or expenses of every type and description to which they may be subjected or put, 
by reason of, or resulting from, the negligence or willful misconduct on the part of the 
Landowner, its officers, employees and agents, in connection with this F/A Agreement, the 
issuance of the Bonds, including without limitation, disclosure of information provided by 
Landowner, its agents, consultants or attorneys in connection therewith, including sale of the 
herein described Dwelling Units, and the financing, provision, or construction by Landowner, of 
any of the City Facilities, as well as any claims or costs relating to the failure of Landowner or 
Prior Owner to comply with the applicable provisions of Article 2 (commencing with Section 
1770) of Chapter 1 of Part 7 of Division 2 of the Labor Code  as to the Project, City Facilities, or 
related to the herein described Purchase Agreement.  Nothing in this Section 10.2 shall limit in 
any manner the rights of the School District and/or CFD No. 2005-1 against any of the architects, 
engineers, contractors or other consultants employed by the Landowner which has performed 
work in connection with construction or financing of the City Facilities.  Notwithstanding the 
foregoing, Landowner shall have no obligation to defend, indemnify or hold harmless the School 
District, its officers, directors, employees and agents, or CFD No. 2005-1, its officers, directors, 
employees and agents, from and against any claims, liabilities, losses or damages (including 
court costs and attorneys’ fees) which result from or arise out of the active negligence or willful 
misconduct of the School District, its officers, directors, employees, or agents, or 
CFD No. 2005-1, its officers, directors, employees, or agents. 
 

Section 11.0 Miscellaneous. 

11.1 Successors and Assigns.  All of the covenants, stipulations, promises, and 
agreements contained in this F/A Agreement by or on behalf of, or for the benefit of, either of the 
Parties hereto, shall bind or inure to the benefit of any of the successors and assigns of the 
respective Parties; PROVIDED, HOWEVER, (I) THAT INDIVIDUAL PURCHASERS OF 
UNITS (“HOMEOWNERS”) SHALL NOT BE DEEMED TO BE SUCCESSORS OR 
ASSIGNS OF LANDOWNER FOR PURPOSES OF THIS F/A AGREEMENT, (II) THIS F/A 
AGREEMENT SHALL NOT RUN WITH THE LAND CONVEYED TO HOMEOWNERS, 
AND (III) THE HOMEOWNERS SHALL NOT BE BURDENED BY NOR HAVE ANY 
RIGHT TO ENFORCE ANY PROVISIONS OF THIS F/A AGREEMENT. 

11.2 Amendment.  This F/A Agreement may not be amended except in writing 
by Landowner, WHLLC, CFD No. 2005-1, and School District, duly executed by their 
authorized agents.   

11.3 Severability.  If any provision of this F/A Agreement shall be held invalid, 
illegal or unenforceable, the validity, legality and enforceability of the remaining portions hereof 
shall not in any way be affected or impaired thereby. 

11.4 Entire Agreement.  Upon the Effective Date, this F/A Agreement shall 
supersede and cancel the Prior Mitigation Agreements.  Each Party to this F/A Agreement 
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acknowledges that no representation by any Party which is not embodied herein or in any other 
agreement, statement, or promise not contained in this F/A Agreement shall be valid and 
binding.  The Parties hereto agree to act in a manner which will not frustrate the purposes of this 
F/A Agreement. 

11.5 Attorney Fees.  In the event of any action or proceeding brought by one 
Party against another under this F/A Agreement, the prevailing Party shall entitled to recover its 
reasonable attorney fees, costs and expenses incurred in such action or proceeding.  In addition 
to the foregoing, the prevailing Party shall be entitled to its reasonable attorneys’ fees and costs 
and expenses incurred in any post-judgment proceeding to collect or enforce the judgment.  This 
provision is separate and several and shall survive the merger of this F/A Agreement into any 
judgment on this F/A Agreement. 

11.6 Execution.  This F/A Agreement may be executed in several counterparts 
each of which shall be an original and all of which shall constitute but one and the same 
agreement. 

11.7 Notices.  All correspondence, notices or certificates required by this F/A 
Agreement shall be sufficiently given and served if delivered by hand directly to the offices 
named below or sent by United States first-class mail postage prepaid and addressed as follows: 

if to Landowner or WHLLC: Rancho San Juan Development, LLC 
27285 Las Ramblas, Suite 230 
Mission Viejo, CA  92691 
Attention: Todd Cunningham, Manager 
Telephone No.: (949) 348-8162 

with a copy to: O’Neil LLP 
19900 MacArthur Blvd. 
Irvine, CA 92612-8414 
Attention: John Yeager, Esq. 
Telephone No.: (949) 798-0722 
Facsimile No.: (949) 798-0500 

with a copy to: IHP Capital Partners 
19800 MacArthur Blvd., Suite 700 
Irvine, CA  92612 
Attention: Jay W. Pruitt, Partner/Senior Vice 
President 
Telephone No.: (949) 655-7605 

with a copy to: Pistone & Wolder LLP 
2020 Main Street, Suite 900 
Irvine, CA  92614 
Attn: Thomas A. Pistone, Esq. 
Telephone No.: (949) 622-8980 
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if to School District: Capistrano Unified School District 
33122 Valle Road 
San Juan Capistrano, CA  92675 
Attention:  Deputy Superintendent,  
Business Support Services 
Telephone No.: (949) 234-9200 
Facsimile No.: (949) 248-8546 

with a copy to: Bowie, Arneson, Wiles & Giannone 
4920 Campus Drive 
Newport Beach, CA  92660 
Attention: Alexander Bowie, Esq. 
Telephone No.: (949) 851-1300 
Facsimile No.: (949) 851-2014 

if to CFD No. 2005-1: Capistrano Unified School District 
33122 Valle Road 
San Juan Capistrano, CA  92675 
Attention: Deputy Superintendent,  
Business Support Services 
Telephone No.: (949) 234-9200 
Facsimile No.: (949) 248-8546 

with a copy to: Bowie, Arneson, Wiles & Giannone 
4920 Campus Drive 
Newport Beach, CA 92660 
Attention: Alexander Bowie, Esq. 
Telephone No.: (949) 851-1300 
Facsimile No.: (949) 851-2014 

Any Party may change its mailing address at any time by giving written notice of such 
change to the other Parties in the manner provided herein.  All notices under this F/A Agreement 
shall be deemed given, received, made, or communicated on the date personal delivery is 
effected or, if by mail, on the delivery date or attempted delivery date shown on the return 
receipt. 

11.8 Exhibits.  The Exhibits attached hereto are deemed incorporated into this 
F/A Agreement in their entirety by reference. 

11.9 Time.  Time is of the essence in this F/A Agreement and in each and every 
term, provision and condition hereof. 

11.10 Remedies Cumulative.  No remedy or election hereunder shall be deemed 
exclusive but shall, wherever possible, be cumulative with all other remedies at law or in equity.  
The waiver or failure to enforce any provision of this F/A Agreement shall not operate as a 
waiver of any future breach of such provision or of any other provision hereof. 
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11.11 Construction.  The Parties hereto acknowledge and agree that each has 
been given the opportunity to review this F/A Agreement with legal counsel independently, 
and/or has the requisite experience and sophistication to understand, interpret, and agree to the 
particular language of the provisions hereof.  In the event of an ambiguity in or dispute regarding 
the interpretation of same, the interpretation of this F/A Agreement shall not be resolved by any 
rule of interpretation providing for interpretation against the Party who causes the uncertainty to 
exist or against the draftsman; Landowner, WHLLC, CFD No. 2005-1, and School District shall 
be conclusively deemed to have equally participated in the drafting of this F/A Agreement. 

11.12 No Representations.  Landowner, WHLLC, CFD No. 2005-1, and School 
District each acknowledge and agree that neither the other Party, nor any agent, representative, 
or attorney of the other Party, has made any promise, representation or warranty whatsoever, 
express or implied, not contained herein or in the Exhibits attached hereto to induce such Party to 
execute this F/A Agreement; and further acknowledge and agree that they have not executed this 
F/A Agreement in reliance upon any such promise, representation or warranty not contained 
herein. 

11.13 Future Cooperation.  Landowner, WHLLC, CFD No. 2005-1, and School 
District shall hereafter execute and deliver, or cause their respective attorneys to execute and 
deliver, any and all further documents and instruments, furnish any information, and perform any 
other act reasonably necessary or convenient to effectuate the terms and purposes of this F/A 
Agreement. 

11.14 Choice of Law.  This F/A Agreement has been negotiated and executed in 
the State of California and shall be governed and construed by the laws of that state without 
regard to the conflicts of laws principles. 

11.15 Captions.  The captions, headings, and titles to the various articles and 
paragraphs of this F/A Agreement are not a part of this F/A Agreement, are for convenience and 
identification only, and shall have no effect upon the construction or interpretation of any part 
hereof. 

11.16 No Third Party Benefit.  This F/A Agreement is by and between the 
Parties named herein, and unless expressly provided in the foregoing provisions no third party 
shall be benefited hereby.  This F/A Agreement may not be enforced by anyone other than a 
Party hereto or a successor to such Party of the type described in Section 11 who has acquired 
his/her/its interest in a way permitted by the above provisions. 

11.17 Mediation Prior to Litigation.  It is the intent of the Parties to attempt to 
resolve any differences arising from this F/A Agreement through mediation prior to the initiation 
of litigation.  In the event of any disagreement over the meaning or application of this F/A 
Agreement, the Parties shall first attempt to resolve the matter informally.  Should that prove 
unsuccessful, any Party may ask for mediation.  A neutral mediator from the State Mediation and 
Conciliation Service or the Judicial Arbitration and Mediation Service (JAMS) shall be 
appointed to hear each side in an informal setting, and to render an advisory recommendation.  
Any costs shall be equally shared by the Parties. 
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11.18 Authority of Signatories.  Each of the individuals signing this F/A 
Agreement warrants and represents that (a) he or she has full authority to execute this F/A 
Agreement on behalf of the Party for whom he or she signs, and (b) he or she is acting within the 
course and scope of that authority in executing this F/A Agreement. 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the Parties hereto have executed this F/A Agreement on the 
day and year first written. 

CAPISTRANO UNIFIED SCHOOL 
DISTRICT 

By:   
Name:   
Title: Deputy Superintendent, Business  
 Support Services 

 

COMMUNITY FACILITIES DISTRICT  
NO. 2005-1 
 
By:   
Name:   
Title: Deputy Superintendent, Business Support 
 Services 
 

APPROVED AS TO FORM: 
 
Bowie, Arneson, Wiles & Giannone 

By:   
 Alexander Bowie, Esq., 
 Special Legal Counsel 

 

 RANCHO SAN JUAN DEVELOPMENT, LLC,  
a Delaware limited liability company 
 
By: Woodbridge Builders, LLC,  a Delaware 
 limited partnership 
Its: Managing Member 
 
 By: Woodbridge Communities II, LLC, 
 a Delaware limited liability company  

 Its: Manager 

By:      
 Todd Cunningham, Manager 

 
 WHISPERING HILLS, LLC, a Delaware limited 

liability company 

 
 By: _____________________________ 

 Its: _____________________________ 
 
 By: _____________________________ 

 Its: _____________________________ 
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STATE OF CALIFORNIA  ) 

     ) ss. 

COUNTY OF _____________ ) 

 

On _________, 2011, before me, _________________________________________, a 
Notary Public, personally appeared ________________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that 
the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

 

______________________________  (Seal) 

Notary Public 
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STATE OF CALIFORNIA  ) 

     ) ss. 

COUNTY OF _____________ ) 

 

On _________, 2011, before me, _________________________________________, a 
Notary Public, personally appeared ________________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that 
the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

 

______________________________  (Seal) 

Notary Public 
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STATE OF CALIFORNIA  ) 

     ) ss. 

COUNTY OF _____________ ) 

 

On _________, 2011, before me, _________________________________________, a 
Notary Public, personally appeared ________________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that 
the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

 

______________________________  (Seal) 

Notary Public 
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STATE OF CALIFORNIA  ) 

     ) ss. 

COUNTY OF _____________ ) 

 

On _________, 2011, before me, _________________________________________, a 
Notary Public, personally appeared ________________________________, who proved to me 
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that 
the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

 

______________________________  (Seal) 

Notary Public 

 








































































































	Section 1.0 Recitals.
	Section 2.0 Definitions.  The capitalized terms used in this F/A Agreement that are not otherwise defined elsewhere in the F/A Agreement shall have the meaning set forth below.
	Section 3.0 Purpose and Covenants.
	3.1 Satisfaction of School Facilities Obligation.  The purposes of this F/A Agreement include establishing a method of funding the School Facilities needed to house Project Students, the Incremental Payment Obligation and the City Facilities to the ex...
	(a) Exercise any power or authority (under Section 17620 of the California Education Code or any other provision of applicable law) to levy a fee, charge, dedication, or other form of requirement against any Dwelling Unit or any development undertaken...
	(b) require the City, County, or any other governmental entity to exercise, or cooperate with the City or any other governmental entity in the exercise of the power under Title 7, Division 1, Chapter 4.7 of the California Government Code (commencing w...
	(c) oppose development (including but not limited to commercial, industrial or residential development) within the Property on the basis of inadequate school facilities or seek other forms of mitigation with respect to the adequacy of school facilitie...
	(d) The foregoing provisions of this Section 3.1 shall terminate upon issuance of the initial building permit for the last of the 155 Dwelling Units on the Property.

	3.2 School District Acknowledgement.  School District acknowledges that performance of the terms of this F/A Agreement will make adequate provision for school facilities needed to house the Project Students.  School District authorizes the Deputy Supe...
	3.3 F/A Agreement Unaffected By Changes in Law.  School District, CFD No. 2005-1, WHLLC, and Landowner agree that each Party has negotiated in good faith to reach accord on this F/A Agreement, and as such, the F/A Agreement is a legally binding contra...
	3.4 Termination of Prior Mitigation Agreements and Effectiveness of F/A Agreement.  The Prior Mitigation Agreements shall be terminated and this F/A Agreement shall become effective upon completion of the S/T Revision Proceedings (“Effective Date”).  ...

	Section 4.0 State Funds.
	4.1 Pursuit of State Funds.  School District reserves the right, but not the obligation, to pursue legally available State funding in connection with the School Facilities.
	4.2 Application of State Funds.  School District may apply State funding received by it to the acquisition and/or the construction of any School District improvements permitted by law.  Neither the receipt nor the application of any State funding by S...

	Section 5.0 Certificates of Compliance.
	5.1 Issuance of Certificates of Compliance.  At Landowner’s request, the School District shall issue Certificates of Compliance for each of the 155 Dwelling Units to be constructed within the Property.

	Section 6. Statutory School Fees.
	6.1 Commercial/Industrial and Senior Dwelling Unit Development.  Any ”Commercial/Industrial” or “Senior Dwelling Unit” development within the Property is, and shall be, subject to the Special Taxes of CFD No. 2005-1, as provided in the First Amended R...
	Section 7.0 Funds Advance by WHLLC, by Landowner, and Reimbursement of CFD No. 2005-1 Costs.
	7.1 WHLLC, subject to reimbursement from proceeds of Bonds of CFD No. 2005-1, deposited with School District the sum of $100,000 pursuant to the Prior Mitigation Agreements, which agreements have been assigned by WHLLC to Landowner.  CFD No. 2005-1 h...

	Section 8.0 Community Facilities District No. 2005-1.
	8.1 Use of Special Tax Proceeds.
	(a) Prior to the issuance of the First Series of Bonds (described below), CFD No. 2005-1 shall levy Special Taxes on all Assessor’s Parcels classified as Developed Property at 100% of the Assigned Special Tax amount pursuant to the First Amended RMA a...
	(b) Following the issuance of the First Series of Bonds (defined below), School District shall continue to levy Special Taxes on all Assessor’s Parcels classified as Developed Property at 100% of the Assigned Special Tax amount pursuant to the First ...
	(c) From and after the first fiscal year following the issuance of the Second Series of Bonds all Special Taxes remaining after funding the first, second and third priorities described in Section 8.1(b) above shall be deposited in the Special Fund an...

	8.2 Issuance of Bonds and Allocation of Bond Proceeds.
	(e) The proceeds of the First Series of Bonds and Second Series of Bonds shall be allocated according to the priority specified in (i)-(iv) below:
	(i) First, to fund all costs of issuance including the “Reserve Fund” for the Bonds, capitalized interest for the period required to collect sufficient Special Taxes through the annual levy of applicable Special Taxes, Underwriter’s discount, bond cou...
	(iii) Third (with respect to the Second Series of Bonds only), to fund an amount to be paid to Landowner equal to the expended portion of the deposit made by Landowner pursuant to Section 8.2(b) above relating to the Second Series of Bonds; and
	(iv) Fourth, (A) (with respect to the First Series of Bonds), 60% of the proceeds of the Bonds remaining after funding (i) and (ii) with respect to the First Series of Bonds, plus an amount equal to the amount of Special Taxes deposited in the Special...

	(f) By way of example only, set forth on Exhibit “D” are assumed sizings of Bonds for a First Series of Bonds and a Second Series of Bonds, and the allocation of the proceeds of such Bonds in accordance with Section 8.2(e) above, prepared by David Ta...

	8.3 Deposit of Bond Proceeds.  The “School Facilities Account” shall include two subaccounts designated in the Indenture as the “Project Subaccount” and the “Incremental Payment Subaccount.”  Of the amount of net proceeds of the Bonds deposited in the...
	8.4 Disbursements from School Facilities Account and City Facilities Account.  Funds may be disbursed from the Project Subaccount by CFD No. 2005-1 to fund School Facilities, as described on Exhibit “E,” consistent with applicable law as reasonably de...
	8.5 Incremental Payment Obligation.    WHLLC agrees that within ten (10) days following the Effective Date it shall transfer the WHCFD Note to Landowner and Landowner agrees it shall, in turn, cancel and return the WHCFD Note to CFD No. 2005-1 and acc...
	Incremental Payments shall be made on each of the following dates (each, a “Payment Date”) from and in the amount of all funds on deposit in the Incremental Payment Subaccount and the Special Fund, respectively: (i) from the Incremental Payment Subacc...
	If CFD No. 2005-1 (i) fails to deposit funds in the Special Fund or Incremental Payment Subaccount, (ii) improperly disburses funds from the Special Fund or Incremental Payment Subaccount, (iii) fails to make an Incremental Payment on a Payment Date, ...
	8.7 First Amended Rate and Method of Apportionment; Notice to Homeowners.  Landowner acknowledges that CFD No. 2005-1 intends to, and agrees that CFD No. 2005-1 is authorized by law and this F/A Agreement, and the First Amended RMA provides for the le...
	8.10 Other Special Taxes or Assessments.  Landowner agrees not to petition for or consent to the authorization or levy of any special taxes or assessments on the Property other than as provided herein, which will cause the sum of real property taxes, ...

	Section 9.0 Representations, Warranties and Covenants of School District.
	9.1 School District and CFD No. 2005-1 represent and warrant to, and covenant with the Landowner that:
	(a) School District is a school district of the State, and CFD No. 2005-1 is a community facilities district of School District, each is organized and operating pursuant to the Constitution and laws of the State and each has all necessary power and au...
	(b) The execution and delivery by School District and CFD No. 2005-1 of this F/A Agreement and compliance by School District and CFD No. 2005-1 with the provisions hereof, will not conflict with, or constitute a violation of or default under, the Cons...
	(c) To the best knowledge of School District and CFD No. 2005-1 there are no actions, suits or proceedings of any court or governmental agency or body pending or threatened against School District or CFD No. 2005-1, in any way contesting or effecting ...
	(d) Neither School District nor CFD No. 2005-1 is in breach of or default under any applicable law or administrative regulation of the State or the United States or any applicable judgment or decree or any loan agreement, indenture, bond, note, resolu...
	(e) CFD No. 2005-1 shall assume the defense of, indemnify and save harmless, Landowner, its officers, employees and agents, and each and every one of them, from and against all actions, damages, claims, losses or expenses of every type and description...
	(f) School District shall not oppose on the grounds of inadequate school facilities any application by Landowner, or Landowner’s successors or assigns, to obtain land use entitlements for, and to proceed with the development of, approximately four acr...


	Section 10.0 Representations, Warranties and Covenants of the Landowner.
	10.1 Landowner and WHLLC represent and warrant to, and covenant with, the School District and CFD No. 2005-1 that:
	(a) Landowner  and WHLLC each is a limited liability company, organized and existing pursuant to the laws of Delaware, and each has all necessary power and authority to enter into and perform their duties under this F/A Agreement and, when executed an...
	(b) To the best knowledge of the undersigned officers of the Landowner and WHLLC, based upon due inquiry, the execution and delivery by Landowner and WHLLC of this F/A Agreement and compliance by Landowner and WHLLC with the provisions hereof, will no...
	(c) To the best knowledge of the undersigned officers of the Landowner and WHLLC, based upon due inquiry, there is no action, suit or proceeding of any court or governmental agency or body pending (with service of process on the Landowner or WHLLC hav...
	(d) To the best knowledge of the undersigned officers of the Landowner and WHLLC, based upon due inquiry, neither Landowner nor WHLLC is in breach of or default under any applicable law or administrative regulation of the State or the United States or...
	(e) Neither Landowner nor WHLLC shall sue School District or CFD No. 2005-1, or join in any lawsuit or actively participate in any lawsuit against School District or CFD No. 2005-1 regarding the validity of the formation of CFD No. 2005-1, the authori...
	(f) Landowner, on behalf of itself and its successors and assigns, agrees to fully and promptly cooperate with School District and CFD No. 2005-1 in complying with Rule 15c2-12 of the Securities and Exchange Commission (“Rule 15c2-12”) in connection w...
	(g) The Parties recognize that California SB 165, Chapter 535 of the Statues of 2000, became effective on January 1, 2001.  SB 165 provides new disclosure and reporting requirements for a local bond measure that is the subject of voter approval and wh...
	(h) Landowner agrees to, in connection with the issuance of Bonds, certify as of the date on the preliminary official statement and the final official statement, respectively, that all of the information provided by Landowner that is included in the p...
	(i) In addition, solely as to the information provided by Landowner, as indicated in Section 10.1(h) concerning the Landowner, its affiliates and the development of the Property, and subject to the limitations and exclusions set forth in Section 10.1(...


	Section 10.2 Landowner Indemnification.
	Section 11.0 Miscellaneous.
	11.1 Successors and Assigns.  All of the covenants, stipulations, promises, and agreements contained in this F/A Agreement by or on behalf of, or for the benefit of, either of the Parties hereto, shall bind or inure to the benefit of any of the succes...
	11.2 Amendment.  This F/A Agreement may not be amended except in writing by Landowner, WHLLC, CFD No. 2005-1, and School District, duly executed by their authorized agents.
	11.3 Severability.  If any provision of this F/A Agreement shall be held invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining portions hereof shall not in any way be affected or impaired thereby.
	11.4 Entire Agreement.  Upon the Effective Date, this F/A Agreement shall supersede and cancel the Prior Mitigation Agreements.  Each Party to this F/A Agreement acknowledges that no representation by any Party which is not embodied herein or in any o...
	11.5 Attorney Fees.  In the event of any action or proceeding brought by one Party against another under this F/A Agreement, the prevailing Party shall entitled to recover its reasonable attorney fees, costs and expenses incurred in such action or pro...
	11.6 Execution.  This F/A Agreement may be executed in several counterparts each of which shall be an original and all of which shall constitute but one and the same agreement.
	11.7 Notices.  All correspondence, notices or certificates required by this F/A Agreement shall be sufficiently given and served if delivered by hand directly to the offices named below or sent by United States first-class mail postage prepaid and add...
	11.8 Exhibits.  The Exhibits attached hereto are deemed incorporated into this F/A Agreement in their entirety by reference.
	11.9 Time.  Time is of the essence in this F/A Agreement and in each and every term, provision and condition hereof.
	11.10 Remedies Cumulative.  No remedy or election hereunder shall be deemed exclusive but shall, wherever possible, be cumulative with all other remedies at law or in equity.  The waiver or failure to enforce any provision of this F/A Agreement shall ...
	11.11 Construction.  The Parties hereto acknowledge and agree that each has been given the opportunity to review this F/A Agreement with legal counsel independently, and/or has the requisite experience and sophistication to understand, interpret, and ...
	11.12 No Representations.  Landowner, WHLLC, CFD No. 2005-1, and School District each acknowledge and agree that neither the other Party, nor any agent, representative, or attorney of the other Party, has made any promise, representation or warranty w...
	11.13 Future Cooperation.  Landowner, WHLLC, CFD No. 2005-1, and School District shall hereafter execute and deliver, or cause their respective attorneys to execute and deliver, any and all further documents and instruments, furnish any information, a...
	11.14 Choice of Law.  This F/A Agreement has been negotiated and executed in the State of California and shall be governed and construed by the laws of that state without regard to the conflicts of laws principles.
	11.15 Captions.  The captions, headings, and titles to the various articles and paragraphs of this F/A Agreement are not a part of this F/A Agreement, are for convenience and identification only, and shall have no effect upon the construction or inter...
	11.16 No Third Party Benefit.  This F/A Agreement is by and between the Parties named herein, and unless expressly provided in the foregoing provisions no third party shall be benefited hereby.  This F/A Agreement may not be enforced by anyone other t...
	11.17 Mediation Prior to Litigation.  It is the intent of the Parties to attempt to resolve any differences arising from this F/A Agreement through mediation prior to the initiation of litigation.  In the event of any disagreement over the meaning or ...
	11.18 Authority of Signatories.  Each of the individuals signing this F/A Agreement warrants and represents that (a) he or she has full authority to execute this F/A Agreement on behalf of the Party for whom he or she signs, and (b) he or she is actin...
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