
 
CAPISTRANO UNIFIED SCHOOL DISTRICT 

33122 Valle Road 
San Juan Capistrano, CA  92675 

BOARD OF TRUSTEES 
Special Meeting 

           Closed Session      4:30 p.m. 
October 24, 2018           Open Session        5:00 p.m. 
    

AGENDA 
 

 
CLOSED SESSION AT 4:30 P.M. 
 
1. CALL TO ORDER – ROLL CALL 

 
 

2. CLOSED SESSION COMMENTS 
 

 

3. CLOSED SESSION  (as authorized by law)  
 

 

 A. PUBLIC EMPLOYEE EMPLOYMENT/APPOINTMENT 
Tim Brooks 
Executive Director, Alternative Dispute Resolution/Compliance  
(Pursuant to Government Code § 54957) 
 

EXHIBIT A-1 
 
 
 

 B. PUBLIC EMPLOYEE DISCIPLINE/DISMISSAL/RELEASE 
Tim Brooks 
Two Cases 
(Pursuant To Government Code § 54957) 
 

 

RECORDING OF SCHOOL BOARD MEETINGS 
In accordance with Board Policy 9324, Board Minutes, all Regular School Board Meetings will be audio recorded. 
 
OPEN SESSION AT 5:00 P.M. 
 
CALL TO ORDER – ROLL CALL 
 
PLEDGE OF ALLEGIANCE 
 
ADOPTION OF THE AGENDA  
 
REPORT ON CLOSED SESSION ACTION 
 
BOARD AND SUPERINTENDENT COMMENTS 
 
ORAL COMMUNICATIONS (Non-Agenda Items) 
Oral Communications will occur immediately following Board and Superintendent Comments.  The total time for Oral 
Communications shall be twenty (20) minutes.  Individual presentations are limited to a maximum of three (3) minutes 
per individual. 
 
 
 
 
 
 



PUBLIC HEARING 
 
1.  PUBLIC HEARING: PRESENTATION OF RENEWAL PETITION FOR 

CAPISTRANO CONNECTIONS ACADEMY CHARTER SCHOOL: 
A Public Hearing is scheduled before the Board of Trustees, which necessitates this 
Board item. Capistrano Connections Academy charter school has presented a renewal 
petition for a Charter School within the District.  Due to the size of the exhibit, the 
information can be viewed by clicking here: 
https://drive.google.com/drive/folders/188yxNym8Ez6WVWxYYAwPHZkPFNGdxc
5E?usp=sharing 
CUSD WIG 1:  Teaching and Learning – Engage students in meaningful, 
challenging, and innovative educational experiences to increase post-secondary 
options for all students. 
Contact:  Susan Holliday, Associate Superintendent, Education Services 
 
Staff Recommendation 
It is recommended the Board President open the public hearing, determine if members of 
the public have submitted requests to speak on this item, and after hearing any speakers, 
formally close the hearing.  
 

INFORMATION/
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DISCUSSION/ACTION ITEMS 
 
2.  FIRST AMENDMENT TO OCTOBER 9, 2014 FACILITIES USE 

AGREEMENT WITH OXFORD PREPARATORY ACADEMY: 
On October 9, 2014, the District and Oxford Preparatory Academy (OPA) entered into 
a Facilities Use Agreement (Use Agreement) which describes the terms and conditions 
under which OPA would occupy the Barcelona Hills Elementary School campus (site) 
and the facilities identified in the Use Agreement (facilities). The YMCA of Orange 
County (YMCA) placed a portable classroom (portable) on the site according to the 
agreement with the District. On October 9, 2014, the District and the YMCA entered 
into a separate License Agreement where the YMCA licensed the portable to the 
District for the purposes of operating the educational programs of OPA and/or District, 
and the Use Agreement entitled OPA to use the portable for its own programs. OPA no 
longer wishes to use the portable for its own programs and wishes to have the YMCA 
use the portable to provide childcare for OPA’s students. On October 11, 2018, the 
YMCA provided written notice to the District requesting termination of the License 
Agreement. The District and OPA amended the Use Agreement to accommodate these 
changed circumstances and to make it clear the portable will no longer be considered 
part of the site or the facilities provided to OPA by the District according to the Use 
Agreement. 
CUSD WIG 3:  Facilities – Optimize facilities and learning environments for all 
students. 
Contact:  Clark Hampton, Deputy Superintendent, Business and Support Services 
 
Staff Recommendation  
It is recommended the Board President recognize Clark Hampton, Deputy 
Superintendent, Business and Support Services, to present this item.  
 
Following discussion, it is recommended the Board of Trustees approve the First 
Amendment to October 9, 2014 Facilities Use Agreement with Oxford Preparatory 
Academy. 
 

Motion by _________________ Seconded by _________________ 
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3.  TRUSTEE APPOINTMENT PROCESS PENDING A TRUSTEE VACANCY IN 
TRUSTEE AREA 5: 
Area 5 Trustee, Gary Pritchard is running for the office of city council in his city of 
residence, Aliso Viejo.  Pending the outcome of the election on November 6, Trustee 
Pritchard may be in a position whereby, it is necessary to resign his seat on the Board of 
Capistrano Unified School District. Per Board Bylaw 9223 Filling Vacancies and pursuant 
to Education Code § 5090-5095, the resignation necessitates action be taken by the Board 
of Trustees within 60 days of the vacancy to make a provisional appointment or call for a 
special election.  
 
Trustees directed staff to provide a brief overview of the process to appoint a Trustee 
should a vacancy become available.  In the overview staff has provided two options for 
Trustees along with a recommended timeline to either appoint a candidate or call for a 
special election. 
CUSD WIG 2:  Communications – Communicate with, and engage students, parents, 
employees, and community members in Districtwide and community-specific decisions. 
Contact: Kirsten M. Vital, Superintendent 
 
Staff Recommendation 
It is recommended the Board President recognize Kirsten M. Vital, Superintendent, to 
present information on this item. This is an information item only and no Board action is 
necessary. 
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4.  RESOLUTION NO. 1819-19, TO PURSUE A PROVISIONAL APPOINTMENT 
TO FILL BOARD VACANCY FOR TRUSTEE AREA 5: 
Area 5 Trustee, Gary Pritchard is running for the office of city council in his city of 
residence, Aliso Viejo.  Pending the outcome of the election on November 6, Trustee 
Pritchard may be in a position whereby, it is necessary to resign his seat on the Board of 
Capistrano Unified School District.  Pursuant to Education Code § 5090-5095, the 
resignation necessitates action be taken by the Board of Trustees within 60 days of the 
vacancy to make a provisional appointment or call for a special election. There are no 
financial implications to make a provisional appointment. 
CUSD WIG 2:  Communications – Communicate with, and engage students, parents, 
employees, and community members in Districtwide and community-specific decisions. 
Contact: Kirsten M. Vital, Superintendent 
 
Staff Recommendation 
It is recommended the Board President recognize Kirsten M. Vital, Superintendent, to 
present information on this item. 
 
Following discussion, it is recommended the Board of Trustees, pending the outcome of 
the November 6, 2018 election, adopt Resolution No. 1819-19, To Pursue a Provisional 
Appointment to Fill Board Vacancy for Trustee Area 5.  
 

Motion by _________________ Seconded by _________________ 
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5.  RESOLUTION NO. 1819-20, TO ORDER AN ELECTION TO FILL BOARD 
VACANCY FOR TRUSTEE AREA 5:  
Area 5 Trustee, Gary Pritchard is running for the office of city council in his city of 
residence, Aliso Viejo.  Pending the outcome of the election on November 6, Trustee 
Pritchard may be in a position whereby, it is necessary to resign his seat on the Board of 
Capistrano Unified School District.  Pursuant to Education Code § 5090-5095, the 
resignation necessitates action be taken by the Board of Trustees within 60 days of the 
vacancy to make a provisional appointment or call for a special election.  Previously, the 
fiscal implications were provided by the Orange County Registrar of Voters who notified 
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the Orange County Department of Education that the estimated cost to the District of an 
election to fill the vacancy would range between $164,287 and $181,956. The actual 
cost will be verified by the OCDE once the Board takes action. 
CUSD WIG 2:  Communications – Communicate with, and engage students, parents, 
employees, and community members in Districtwide and community-specific 
decisions. 
Contact: Kirsten M. Vital, Superintendent 
 
Staff Recommendation 
It is recommended the Board President recognize Kirsten M. Vital, Superintendent, to 
present information on this item. 
 
Following discussion, it is recommended the Board of Trustees, pending the outcome of 
the November 6, 2018 election, adopt Resolution No. 1819-20, To Order an Election to 
Call for a Special Election to Fill Board Vacancy For Trustee Area 5.  
 
Motion by ___________________ Seconded by _________________ 
 
 

 ADJOURNMENT 
 

Motion by _____________________ Seconded by _________________ 
 

 

THE NEXT REGULAR MEETING  
WEDNESDAY, NOVEMBER 14, 2018, 7:00 P.M. 

CAPISTRANO UNIFIED SCHOOL DISTRICT OFFICE BOARD ROOM 
33122 VALLE ROAD, SAN JUAN CAPISTRANO, CALIFORNIA 

For information regarding Capistrano Unified School District,  
please visit our website: www.capousd.org 

 

http://www.capousd.org/


INSTRUCTIONS FOR PRESENTATIONS TO THE BOARD BY 
PARENTS AND CITIZENS PRESENT AT THIS MEETING 

 
We are pleased you can be with us at this meeting, and we hope you will return often.  Your visit assures us of continuing 
community interest in our schools. 
 
 The members of the Board of Trustees of this District are locally elected state officials, who serve four-year terms of 
office, and who are responsible for the educational program of our community from grades kindergarten through twelve.  They 
are required to conduct programs of the schools in accordance with the State of California Constitution, the State Education 
Code, and other laws relating to schools enacted by the Legislature, and policies and procedures which this Board adopts. 
 
 The Board is a policy-making body whose actions are guided by the school district's Mission and Goals. Administration 
of the District is delegated to a professional administrative staff headed by the Superintendent. 
 
 The agenda and its extensive background material are studied by each member of the Board for at least two days 
preceding the meeting.  Board Members can call the administrative staff for clarification on any item, and many of the items 
on the agenda were discussed by the Board during previous meetings.  These procedures enable the Board to act more 
effectively on agenda items than would otherwise be possible. 
 

WHAT TO DO IF YOU WISH TO ADDRESS THE BOARD OF TRUSTEES 
 
CLOSED SESSION:  In accordance with Education Code § 35146 and Government Code § 54957, the Board may recess to 
Closed Session to discuss personnel matters which they consider inadvisable to take up in a public meeting. 
Members of the public shall have an opportunity to address the Board regarding items on the agenda to be considered during 
Closed Session prior to the Board adjourning the meeting to Closed Session. Individual presentations are limited to a maximum 
of three minutes; however, the time assigned for individual presentations could be fewer than three minutes depending upon 
the total number of speakers who wish to address a specific agenda topic. 
 
ORAL COMMUNICATIONS (Non-Agenda Items):  Regular, scheduled meetings of the Board shall have a portion of each 
meeting devoted to Oral Communications. Oral Communications, will take place following Special Recognitions. The total 
time for the Oral Communications portion of regular meetings shall be twenty minutes. Individual presentations are limited to 
a maximum of three minutes per individual but could be less if there are a large number of Oral Communication speakers. 
Legally, the Board may not take action on items raised by speakers under Oral Communications. The Board may, however, at 
its discretion, refer items to the administration for follow-up or place topics on a future Board agenda. 
 
ORAL COMMUNICATIONS (Agenda Items):  Members of the public shall also have an opportunity to address the Board on 
Open Session agenda items before their consideration by the Board. Individual presentations for the Consent Calendar are 
limited to a maximum of five minutes for all Consent Calendar items. Individual presentations for Discussion/Action agenda 
items are limited to a maximum of three minutes however; the time assigned for individual presentations could be fewer than 
three minutes depending upon the total number of speakers, who wish to address a specific agenda topic. The total time for 
presentations shall be limited to twenty minutes per agenda topic, unless the Board grants additional time. The Board shall hear 
all presentations after any staff comments but prior to the formal discussion by Board members of the agenda topic under 
consideration.  
 
Once an agenda item has been opened for public comment, no additional “Request to Address the Board of Trustees” cards 
shall be accepted for that topic unless otherwise approved by the Board. When addressing a specific item on the agenda, the 
Board may vote to allow additional public speaker time for an individual Discussion/Action item. 
 
PUBLIC HEARINGS:  Any time the Board schedules a separate public hearing on a given topic, it shall not hear speakers on 
that topic before the public hearing, except as to the scheduling of the hearing, nor shall it hear speakers after the hearing, except 
as to changes in the recommended action at the time of the hearing. 
 
 

REASONABLE ACCOMMODATION 
 

In order to help ensure participation in the meeting of disabled individuals, appropriate disability-related accommodations or 
modifications shall be provided by the Board, upon request, in accordance with the Americans with Disabilities Act (ADA).  Persons 
with a disability who require a disability-related accommodation or modification, including auxiliary aids and services in order to 
participate in a Board meeting, shall contact the Superintendent or designee in writing by noon on the Friday before the scheduled 
meeting.  Such notification shall provide school district personnel time to make reasonable arrangements to assure accessibility to the 
meeting. 



CAPISTRANO UNIFIED SCHOOL DISTRICT 

NOTICE OF PUBLIC HEARING 

The Capistrano Unified School District Board of Trustees hereby gives notice that 

a Public Hearing will be held as follows: 

TOPIC OF HEARING 

During the Board meeting of October 24, 2018, the Capistrano Unified School 

District Board of Trustees will hold a hearing to accept comments from members 

of the public on the Renewal of the Capistrano Connections Academy Charter 

School Petition. Copies of Capistrano Connections Academy’s Charter School 

Renewal Petition may be inspected at 33122 Valle Road, San Juan Capistrano, CA 

92675 until October 24, 2018, between the hours of 8:30 a.m. and 4:30 p.m. 

HEARING DATE: October 24, 2018 

TIME: 5:00 p.m. 

LOCATION: CUSD Education Center 

33122 Valle Road 

San Juan Capistrano, CA 

949-234-9200

EXHIBIT #1 Page 1 of 52
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CAPISTRANO UNIFIED SCHOOL DISTRICT 
BOARD REPORT 

To: Board of Trustees 

From: Clark Hampton, Deputy Superintendent Business and Support Services 
Prepared by: Heidi Crowley, Coordinator Charter Schools and Strategic Initiatives 

Date: October 24, 2018 

Board Item: First Amendment to October 9, 2014 Facilities Use Agreement with Oxford 
Preparatory Academy 

HISTORY 

The District is the owner of real property located at 2300 Via Santa Maria, Mission Viejo, 
California 92691 (site). On October 9, 2014, the District and Oxford Preparatory Academy 
(OPA) entered into a Facilities Use Agreement (Use Agreement) which sets the terms and 
conditions under which OPA would occupy the site and the facilities identified in the Use 
Agreement. The YMCA of Orange County (YMCA) placed a portable classroom (portable) on 
the site according to an agreement with the District. On October 9, 2014, the District and the 
YMCA entered into a separate License Agreement where the YMCA licensed the portable to the 
District for purposes of operating the educational programs of the Charter School and/or District. 
The Use Agreement entitled OPA to use the portable for its own programs. 

BACKGROUND INFORMATION 

OPA no longer wishes to use the portable for its own programs and wishes to have the YMCA 
use the portable to provide childcare for its students. On October 11, 2018, the YMCA provided 
written notice to the District requesting termination of the License Agreement. The District and 
OPA have determined the following provisions of the Use Agreement must be amended to 
accommodate these changed circumstances and to make it clear the portable will no longer be 
considered part of the site or the facilities provided to the Charter School by the District 
according to the Use Agreement: 

• Section 12.B(a), which states the District will make the YMCA portable available to
the Charter School beginning in the 2014-2015 school year; and

• Exhibit “A,” which is a site map depicting the location of the YMCA portable for
Charter use.”

EXHIBIT #2 Page 2 of 52
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CURRENT CONSIDERATIONS 

The District and OPA amended the Facilities Use Agreement to accommodate these changed 
circumstances and to make it clear the portable will no longer be considered part of the site or the 
facilities provided to OPA by the District according to the Use Agreement. 

FINANCIAL IMPLICATIONS 

The District will no longer pay the YMCA $600 per month. The total savings from November 
2018 through June 2019 is $4,800. 

STAFF RECOMMENDATION 

It is recommended the Board approve the First Amendment to October 9, 2014 Facilities Use 
Agreement with Oxford Preparatory Academy. 

PREPARED BY:  Heidi Crowley, Coordinator Charter Schools and Strategic Initiatives 

APPROVED BY:  Clark Hampton, Deputy Superintendent Business and Support Services 

EXHIBIT #2 Page 3 of 52
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FIRST AMENDMENT TO OCTOBER 9, 2014 FACILITIES USE AGREEMENT 
BY AND BETWEEN 

CAPISTRANO UNIFIED SCHOOL DISTRICT AND 
OXFORD PREPARATORY ACADEMY 

This First Amendment to the Facilities Use Agreement dated October 9, 2014 ("First 
Amendment") is made by and between the Capistrano Unified School District, a public school 
district organized and existing under the laws of the State of California (the "District") and 
Oxford Preparatory Academy, a California non-profit benefit corporation whose address is 2300 
Via Santa Maria, Mission Viejo, California ("Charter School"). The District and Charter School 
are hereinafter collectively referred to as the "Parties." 

RECITALS 

WHEREAS, the District is the owner of that certain real property located at 2300 Via 
Santa Maria, Mission Viejo, California 92691 ("Site"); 

WHEREAS, on or about October 9, 2014, the Parties entered into a Facilities Use 
Agreement ("Use Agreement"), which set forth the terms and conditions under which Charter 
School would occupy the Site and the facilities identified in the Use Agreement ("Facilities"); 

WHEREAS, the YMCA of Orange County ("YMCA") placed a portable classroom 
("Portable") on the Site pursuant to an agreement with the District; 

WHEREAS, on October 9, 2014, the District and the YMCA entered into a separate 
License Agreement whereby the YMCA licensed the Portable to the District for purposes of 
operating the educational programs of the Charter School and/or District; 

WHEREAS, the Use Agreement entitled Charter School to use the Portable for its own 
programs; 

WHEREAS, Charter School no longer wishes to use the Portable for its own programs; 

WHEREAS, Charter School wishes to have the YMCA use the Portable to provide 
childcare for Charter School's students; 

WHEREAS, on October 11, 2018, the YMCA provided written notice to the District 
requesting termination of the License Agreement; 

WHEREAS, the Parties have determined that the following provisions of the Use 
Agreement must be amended to accommodate these changed circumstances and to make it clear 
that the Portable will no longer be considered part of the Site or the Facilities provided to Charter 
School by the District pursuant to the Use Agreement: 

• Section 12.B(a), which states that the District will make the YMCA portable available 
to the Charter School beginning in the 2014-15 school year; and 

• Exhibit "A," which is a Site map depicting the location of the "YMCA Portable For 
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Charter Use." 

NOW THEREFORE, in consideration of the promises, mutual covenants and 
agreements described herein, the Parties hereby agree as follows: 

AGREEMENT 

1. Section 12.B(a). The following sentence is hereby added to the end of Section 
12.B(a) on page 9 of the Use Agreement to reflect the Parties' intention that the Portable will no 
longer be considered part of the Site or the Facilities provided to Charter School by the District 
pursuant to the Use Agreement: "The District will no longer make the YMCA portable available 
to the Charter School effective October 24, 2018." 

2. Exhibit "A" is hereby amended to remove the language stating "YMCA Portable 
For Charter Use." 

3. The Parties affirm that no other terms or conditions of the Use Agreement not 
hereby modified or amended shall be negated or changed as a result of this First Amendment. 

IN WITNESS WHEREOF, the Parties have executed this First Amendment as of the 
dates set forth below. 

Dated: CAPISTRANO UNIFIED SCHOOL DISTRICT ------------

By: ____________ _ 
Kirsten M. Vital, Superintendent 

Dated: b \t:zJ. ( q,_ OXFORDPREPARATORYACADEMY 
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FACILITIES USE AGREEMENT 
BY AND BE1WEEN 

CAPISTRANO UNIFIED SCHOOL DISTRICT AND 
OXFORDPREPARATORYACADEMY 

THIS AGREEMENT ("Agreement") is made this 9th day of October, 2014, by and 
between the Capistrano Unified School District, a public school district organized and existing 
wicter the laws of the State of California ("District; and OP A, Inc., a California non-profit 
benefit corporation, which operates Oxford Preparatory Academy, South Orange County a 
California public charter school (collectively "Charter School") existing under the District's 
oversight authority. The District and the Charter School are collectively referred to as ''the 
parties." 

RECITALS 

WHEREAS, Charter School received approval of its Petition and Charter ("Approved 
Charter'') from the District in or about March 14, 2014; 

WHEREAS, on or about November I, 2013, Charter School submitted to the Disttict a 
request for fitcilities under the provisions of Education Code section 47614 and its implementing 
regulations set forth in Title S of the California Code of Regulations section 11969.9{a) et seq. 
(the ''Proposition 39 Request") for the 2014-201 S academic year; 

WHEREAS, pursuant to the requirements of Education Code section 47614 and its 
implementing regulations, the District has offered to provide the Charter School with facilities 
fur its projections of in-Dislrict students; 

WHEREAS, the Charter School bas accepted the District's offer for use the District's 
former Barcelona Hills Elementary School site located at 23000 Via Santa Maria, Mission Vitj'o, 
CA, 92691 ("Site"), and the &cilities at the Site ("Facilities") depicted in Exhibit "A" hereto and 
incorporated herein by this reference, for the 2014-2015, 2015-2016, 201~2017, 2017-2018 and 
2018-2019 academic years (the "Applicable Years"), pursuant to the conditions set forth below; 

WHEREAS, the Parties desire to set forth lhe terms and conditions herein, pursuant to 
which the Charter School wiU OCQIJ>Y classrooms and use Facilities at the Site for the Applicable 
Yems. 

NOW THEREFORE, in consideration of the covenants and apeements hereinafter set 
forth, the parties agree as follows: 

Section 1. Use or Site and Fac:llilfes. 

Charter Schoof shall have full and exclusive use of Facilities allocated to the Charter 
School except 
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l. Dislrict and Charter School are bound by the tenns of the Civic Center Act {Education 
axle section 38131 et seq.) and/or any joint use or recreational program use established 
by the District, and 

2. District may require use of the Sire and Facilities to fulfill any other legal obligation 
such as in support of local emergencies. 

Subject lo the aforementioned exceptions, the District agrees to allow Charter School exclusive 
use of the Site and Facilities for lhe sole purpose of operating ihe Charter School in accordance 
with lhe Approved Charter Bnd any MOU related to its operations, as follows: 

Site: 

Grade Configuration: 

Regular Classrooms: 

Specialized Classroom.: 

Non-Classroom Space; 

Non-classroom Outdoor Space: 

Barcelona Hills Elementary School campus 
23000 V{a Santa Maria 
Mission Viejo, CA. 92691 

GradesK-8 

21 classrooms of Proposition 39 Space (Proposition 39 
Space) 
2 Non-Proposition 39 Space (Additional Space) 

Science Lab ( 1 classroom) 
Computer Lab (I classroom) 
Art Classroom (I classroom) 
Music Classroom (1 classroom) 
Band and Locker Room (2 separate classrooms) 

Adminfatration 
Kitchen 
MPR 
Library 
Storage and Custodial 
Nur.;e's Office 
RSP/Pullout Rooms 
Psychologist Room 
Staff'Break Room 

PlaygroW1ds and Fields 
Patlcing Lot 

Total Facilities Allocation: Tho total estimated square foot ellocation of facilities fur the 
Prop 39 Space is Thirty-Seven ThoU981ld Seventy•Seven (37,077) sq. ft. and the Additional 
Spaoe is One Thousand Three Hundred Sixty (1,360) sq. ft. 

Upon the tennination of this Agreement plll'Sllalll to Section 8 hem>( the right to use and 
occupy the Sito and Facilities shall revert to the District As titleholder to the Site and Facilities 
(with !he exception of those Charter School furnishings a.od cqlripmeot refilnroced ill Section 6 
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below), the District reserves !he right at the tenn.ination of this Agreement to recoup the full 
rl81Jts and benefits of sucb ownership, incll.lding but not limited to use of such Site and Facilities 
for District programs and services. If the Charter School desires to have facilities provided by the 
District for the 2019-2020 academic year, the Charter School must submit a facilities request 
p~uant to Proposition 39 no later than November 1, 2018, or the then-applicable submission 
deadline. 

Stcdoll 2. Term. 

The term of this Agreement commenced on July 1, 2014 and shall end on June 30, 2019. 
This Agreement is not a lease of real property pursuant to Education Code section 174SS et seq. 

The Di!ltiict makes no guarantee or representation that lbe Site and Facilities will be 
available for any additional tenn beyond the cunent Tenn 1111d/or lhat tho Site shall not be 
required to be shared with other programs or District charter schools beyond the cumml Term. 
The District retains all rigllts including the right to move the Charter School in the future in 
conformity with law. But, as mandated by Education Code section 47614(b), the District shall 
not move the Charter School unnecessarily. 

Section 3. Alloc:atioo or Space. 

Pursuant lo the requirements of Proposition 39, the allocetion of classrooms and shared 
space on the Site and Facilities to the Charter School is based upon an assumprioo of 621.32 in­
District ADA for Ille 2014-201S school year. The allocation of space to the Charter School is 
made by the District with lhe express 1111demanding and on lhe assumption that the total 
Proposition 39 space provided pursuant to this Agreement is based upon sq~ fuotage believed 
sufficient for the housing of in-District classroom based ADA only. 

Section 4. Subletting. 

Tbe Charter School shall not sublet Site and/or Facilities. Charter School shall not allow 
use of Site or Facilities by any party o!her lhan Charter School. Charter School shall not use Site 
or Facilities fur any other purpose other than die purposes stated in the Approved Charter and 
any MOU related to its opetations. The Charter School may operate a daycare on the Site 
provided that it is oonsistent with the Approved Charter, any MOU related to its operations, and 
the law. 

Sl!l:tion 5. Civic Cmter Act Compliance. 

The Chllrter School shall have primacy use of the space allocated to the Oiarter School 
for !he opcntion of its educational program pursuant to the Approved Charter during its regular 
school hours; provided, however, that after S pm during the week and all day on weekends and 
holidays, the Site and Facilities shall be subject to use by the public pursu&llt to the Civic Center 
Act aruli'or any joint use or reciutional program use that has been established by the District. 
Civic Ceate\" Act use requests, for use of the Site and/or Facilities by users other than Chader 
School, shall be evaluated &lld bandied by the District, but coordinated with the Charter School. 



Page 4 of 23
EXHIBIT #2 Page 9 of 52

Chartec School shall direct all Civic Center requests for use of the site to the District. All 
proceeds derived from lhe use of the Facilities pursuant to the Civic Center Act shall be the 
property of the Charter School and will be used by the Charter School to offset utility expc11ses, 
custodial expenses etc. The District will remit said proce,eds to Charter School on a monthly 
basis. Direct costs collected pwsuant to Education Code section 381344(.g} shall be deposited 
into a special fund that shall only be used for direct cost purposes. 

S~tioa 6. Funiiture, Fixtures and Equipment ("FF&E"). 

FF&:E shall comprise all property not affixed lo the real property including but not 
limited to items such as chaus, desks, filing cabinets, book1:aSeS, library books for all grades 
served by the Charter School, mobile demonstration table, lab tables, stools for scicn~ lab, 
computer equipment, copim, and, telephono equipment, and are descn'bed on the Furniture, 
Fixtures and Equipment Inventory attached hereto as Exhibit "B." Tbe Facilities include 
reasonably equivalent telephone and computer data connectivity iafi'astructure including such 
items as set"Vers, routQ'S and switcbes. FF&E puraiased with non-district fimds are c"cluded 
from lhe analysis of reasonable equivalence. Charter School has elected to provide certain FF&:E 
for its own use during the Tenn. Disuict bas agreed to provide lhe types and 1111111bers of FF&.E 
for Charter School's use for the Tenn as described in the Furniture, Fixtures and Equipment 
Inventory (Exlullit ''B'1. 

FF&E will bo provided from ex:isting District inventory, will be reasonably equivalent to 
lhe average FF&E provided to District students at comparison schools, and will remain lhe 
property of the District. 

The Charter School shall n:tum all District-owned FF&:E in the same condition as 
received to the District at lhe end of lhe Term, or upoo vacating the Site and Facilities, 
reasonable wear and tear excepted. 

Charter School will be n:sponsible for any damage to District FF&:E caused by its use 
that is beyond reasonable wear BIid tear. District shall have no obliption to provide any FF&E 
beyond that descnlled in the Furniture, Fixtures and Equipment Inventory Exhibit "B". However, 
if District provides additional FF&:E, Charter School shall cooperate with District to update 
Exhibit "B" such that it reflects all FF&:E provided by District for Chm:ter School's use. In the 
event lhe Dislrict detennines that it will repair and/or replace Ff&:E, said repairs and/or 
replacement will be performed in a 11U11U1« that is consistent with District policy and practice. 

The Charter Sdiool shall not sell or olherwise dispose of any District-owned Facilities or 
FF&E or equipmCllt fur any reason. If the Charter School deems any District-owned FF&E or 
Facilities to have bc(:ome excess, obsolete, or beyond economical repair, the Charn:r School shall 
contact lhe District to request that the District remove lhe Ff&E or Facilities from the site. 

Seetfoa 7. Enrollment Cap. Charter School shall cap enrollment for its in-seat progam 
at the Site to 720 students during the Term of the Agreement 
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Section 8. Termination. 

This Facilities Use Agreement will t1utomalically tenninete upon the effective date of any 
tennination, non-renewal, or revocation of Approved Chatter or lhe cessation of Charter 
School's operations for any reason, or upon the commission of a default or breach of its 
obligations by Charter School. 

A. Default or Breach. 

The ocwm:ncc of any one or more of the following events shall constitute a 
default and material breach of this Agn!ffllent by Charter School: 

1) The failure by Chart=- School to make timely payment of any fees due 
under this Agmment where such failure shell continue for a period of thirty {30} 
days after receipt of written notice thereof by District to Charter School; 

2) The failure by Charter School to observe or perfonn any of the covenants, 
conditions or material provisions of this Agreement to be observed or perfo!'llled 
by Charter School (including, but not limited to, shared use or neighborhood 
issues, or failure by the Charter School to cooperate in a timely manner to 
minimize or eliminate such issues) where such failure snall continue for a period 
of thirty {30) days after receipt of written notice thereof by District to Charter 
School (hereinafter "Notice of Failure"). In lhe event that the Charter School 
makes a diligent effort to cure its failure to observe or perform any of the 
covenants, cooditions or material provisions of this Agreement after receipt of che 
Notice of Failure from the District, then this Agreement shall continue for a 
reasonable period of time to permit Chartel- School to cure its failure. However, 
such reasonable period of time to cure shall oot exceed ninety (90) days from the 
dale of tbe Notice of Faihue, unless agreed to in writing by the parties; 

3) Revocation or non•reuewal of Charter Scliool's charter by the District or 
cessation of the Charter School's program for any reason; however, if the Charter 
School appeals any such revocation or 11011-renewaJ, this Agreement shall not 
tenninatc befoR: either the Charter School has c.ompleted the appeals process and 
has not prevailed, or the end of the Tmn, whichever occurs first; 

4} The failure by Charter School to utilize the Site or Facilities for the sole 
purpose of operating a charter school as llllthorized by this Agreement and the 
Charter School's charter mid any MOU whem such failure shall oontinue for a 
p,mod of fifteen (IS} days after re<:eipt of written notice thereof by District to 
Ch.arter School; 

5) The failure of Charter Sdlool to limit its use of the Site and Fal:ilitics to 
the space allocated to Charter School pursuant to this Agreement mid in 
confo.rmity with the District's policies and practices for use of DiS1rict facilities 
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where such failure shall continue for a period of fifteen (IS) da}'5 after receipt of 
written notice thereof by District to Charter School. 

Section 9. Use Fee. 

Charter School shall pay District a Use Fee in the amount equal to thoso fac.ililics costs 
that the school district pays for with unrestricted revenues fi:om the District's general fund 
divided by the total space of the school district multiplied by the amount of space alloc.ated by 
the school district to the charter school, as well as the fair nwket value of space not allocated 
under Proposition 39. 

The total Use Fee for the period July I, 2014 through June 30, 201S is One HundRd Fifty-Nine 
Thousand Fout Hundred Thirty-Eight Dollars and Seventy-Five C<!nts ($159,438.75) calculated 
as follows: 

Charter School shall pay the District Three Dollars and Seventy-Five Cents (S3.75) per 
square foot for Proposition 39 Space {Pro•Rata Share) Bild Fifteen Dollars ($15.00} per square 
foot fur Additional Space (Fair Martet Value}. 

Proposition 39 Space: $3.75 x Thirty.seven Thousand Seventy-Seven (37,077) sq. ft. = 
One Hundred Thirty-Nine Thousand Thirty-Eight Dollars and Seventy-Five Cents (Sll9.038.7S) 

Additional Space: $15.00 x One Thousand Three Hundred Sllcty (1,360) sq. ft. .. Twenty 
Tho11S81ld Four HundRd Dollars ($20,400.00) 

Charter School shall teceive a credit for the Use Fee amount already paid fur lhe mooths of July, 
August and September 2014. ff the District lldds additional square fuotage in future years, the 
Use Fee will be adjusted aocordiogly. Addiliooal space added by the Charter School pursuant to 
this Agreement shall not result in any ille?ease to the Use Fee. 

Paymmt shall be payable in ten (l 0) monthly payments, each year. The first payment shall be 
due DO later lhllD November I, 2014, 1111d each ndditional payment will be due on or before the 
first day of eacll. month thereafter. Late payments shall be 5Ubject to interest at lhe rate of ten 
perce11t (100/o) per annum. If the Chartet Scllool does not pay the invoice within fifteen (15) 
calendar days, the amount owed may be deducted by the District fi:om eny state or federal 
revenues of tbe Charter School which are passed through the District, in-lieu property tax 
allocations or from the Charter School's Stale Apportionment. The Use Foe shall increase by 
three pereent (1%) each academic year, startillg July I. 

Section 10. Utilities. 

Charter School shall be solely rtspollSlole for the cost of utilities used or consumed by 
the Charter School on the Site and facilities, including, if appliaible, the cost of telephone and 
internet access services. 
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Section 11. Ma.lnteaaoce of Site and Fadlldes, 

Charter School shall provide landscaping and mowing as well as custodial services to 
maintain the Site and Facilities in their existing conditions. The Charter School shall comply 
with 1111 District policies and practices for maintenance of the facilities and grounds lhat the 
District provides lo the Charter School, e1tcept in cases where actual District practice 
substantially differs from official policies. Notwithstanding the foregoing, however, the Charter 
School shall be solely responsible for providing all supplies necessary for custodial services, as 
well as all restroom supplies. Charter School will use District approved cleaning solutions, 
chemicals, and pesticides or commercial equivalent; the District will provide the Cb4rler School 
with a list of District-approved cleaning solutions, chemicals, and pesticides upon execution of 
lhis Agreement. If Charter School desires, it may request that District provide land.salping and 
mowing or custodial service, which shall be at an additional cost to be detemuned by the 
District, but which will be no less lhan the District's actual cost of providing those services 
including all supplies necessary for custodial services as well as all restroom supplies. The 
District will provide all other grollllds keeping services, including tree trimming, fire abatement, 
and any major repairs to the irrigatioo systems. 

District shall promptly respond to and act upon all maintmance requests or work orders 
submitted by Chatter School lhat are emergencies or compromise safety. District shall ~ond 
lo sll o1her maintenance requests or work orders submitted by Charter School in the same 
lllllllller that it responds to District maintea11.11Ce requests or work orders that are not emergencies 
and do not oompromise safety. 

District .!Iha!! provide routine maint~ Bild repair of the Site and Facilities, eiccept for 
the following: Ille Charter School sh.all be responsible for repairs or corrections lo the Site or 
Facilities requm:d as lhe result of intentional or negligent damage caused by the Charter School, 
its studenlll, employees, invitees, agents, or representatives, and for repair of vandalism to the 
Site or Facilities, except when such vandalism or d111Dage has been reported by Charter School to 
the police and lhe police have detmnined that the vandaJism was not caused by the Charter 
School, its, students, parents, employees, agents, representatives or invitees. 

District shall provide scheduled maintenance of the Site and Facilities including 
plWTibiog. heatina, ventilation, air conditioning, in-wall communication wiring, electrical, 
roofing. and floor systems, eitterior and interior painting, and any other items that would have 
been coasidered defem:d maintenance under EdtJC11tion Code section 17582. District shall 
assume the cost 811d responsibility for projects !hat would have been eligible to be included in lhe 
District deferred maintenance plan established plll'SUallt to Education Code section 17582 in 
acconfaace with District schedules and cw:toawy practices. All other kinds of mainlaiaDce 
shall be the Charter School's responsibility. Tho District shall have access to the Site and 
Facilities lo perform maintenance lllld inspections aIJd wiU coordinate such work with the 
Charter Schoo! administration. 
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Section 12. IDstaU.tfon oflmprovements. 

A. By Charter School. 

District consents to Charter School adding one restroom portable, one band room 
portable and one science room portable at the specific locations set forth in the Construction Site 
Map, attached hereto and incorporated by this reference a.s Exhibit "C," al Charter School's sole 
cost ud expense, which includes all hard and soft costs associated with acquisition, installation 
and any required site upgrades, subje<:t to compliance with the requirements set forth in this 
Section, Section 13 and any other applicable section of this Agreement. The portables 
referenced above shall primarily be used for band and science programs. If the designated 
location of the band room or science room portable is not financially viable, as determined by 
Charter School, Charter School may install one poroible al the location designated "new 
classroom" adjacent to the proposed location of the restroom portable to bt installed by the 
District. 

Charter School shall not CODSlrUct or install any improvements (as defined in Civil Code 
660) on the Site or othctWi.se alter the Site without the prior written consent of District, and if 
required, the Division of the State Att:h.itect ("DSA "). DiS1rict's approval of any improvemcots, 
including the construction schedule, work hours, and modifications, shall be et District's sole a.ad 
absolute discretion, end District may disapprove of llllcb improvements for any reason. Unless 
ot.herwist specified in this Agreement, in eadl case where prior writteo consent of the District is 
required, such consent shall be obt.a.ined e,c<:lusively fiom the District's .Executive Diffi:tor• 
facilities, and consent obtained. from 11.11.y other source shall be invalid. C,ontractors maincd by 
Charter School with respect to the coll31%Uction or installation of improvC111ents shall be fully 
liceased and bonded as required by law and must maint.a.in levels of casuwty. liability and 
worlcetS' compensation illSlll'lllloe and pecfonnance and pa)'fflent bonds consistent with District 
construction requimnents. The construction or installation of improvements shall be petformed 
in e sound 1111d worl<manlike manner, in compliance with all laws applicable including. but not 
limited to building codes, fingerprinting requirements and prevailing waie laws. Di.s!rict or 
District's agent shall have a continuing right at all limes during lhe period that improvements are 
being constructed or installed to enter the premises and to impect the work, provided lhal such 
entries and wpections do not umeasonably interi'ere with the progres.s of the oonstrudion or 
interrupt inlltruclion lo students. Charter School shall indemnify, defend aad hold hannless 
District, its dim:tors, officers and employees wm 11.ny loss, damage, claim, cause of eclion, cost, 
txpense or liability arising out or caused by any violation by the Charter School or its directors, 
officers, employees or COD.tractors of any applicable federal. state or local stal\Jte, ordinance, 
order, iovemmental mi,uin:ment, law or regulation that applies to my work, including. without 
limitation, any labor laws and/or fC811latioDS requiring that persons performing wod: oo 11.11.y 
improvements bo paid prevailing wage. 

Charter Sc:hool shall deliver to District, promptly after Charter School'i r~pt thm:ot 
ori~s or, if originals ere not available, copies of any and all of the following instruments and 
docuroelllS pertaining to any testing, construction, repair or replacanent of improvemeols on the 
S~: {a} plans aod specifications for the !lllbject improvements, (b) test results, physical condition 
and enviromiu:utal n:pons end &SScllsments, inspectiollll, and other due thligeuce materials 
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related to the subject improvements, (c) permits, licenses, certificates of occupancy, Bild any and 
all other govcmmental approvals issued in COMection with the subject improvements, (d} 
agreements and contracts with architects, engineers and other design professionals executed with 
respect to the design of the subject improvements, (e) construction contracts and other 
a~ementa with consultants, constIUction managers, general and other contractors, and 
equipment suppliers pertaining lo the construction, repair or replacement, as the case may be, of 
the subject improvements and (f) all guaranties and warranties pertaining to the construction, 
repair or replacement, as the case may be, of the subject improvements. 

Charter School will not permit any liens or claims to stand against the Site for labor or 
material furnished in connection with any work performed by Charter School. Upon reasonable 
and timely notice of any such lien or claim delivered to Charter School by District, Charter 
School may bond and contest the validity and the amount of Sll¢h lien, but Charter School will 
immediately pay any judgment rendered, will pay all proper costs and cheiges, and will have lho 
lien or claim relcased at its sole eitpense. Additionally, Charter School may not use or operate 
the improvements until the project is closed-out and certified by DSA, if 11pplicable, and/or fullll 
approval is received from any applicable 118Cl'ICY, Charter School shall provide evidence of 
close-out and certification or approval, in a fonn reasonably acceptable to the Dislricl 

B. By District. 

District 11grees to pcrfonn the following improvements over the duration of the 
Agreement as follows: 

(a) 2014-2015 Academic Year:: District will (I) make the YMCA portable 
available to the Charter School. {2) provide science fumituro 1111d ~uipment as described in the 
Furniture, Fixtures and Equipment Inventory, which has already been provided as of the 
Effective Date of this AgrmnenL 

(b) 20IS-2016 Academic Year: District will provide, place and book up, at its 
e,cpense, subject to the limitations set forth below, one portable restroom near the kindergarten 
classrooms at the location designated in the attached Exhi"bit "C." Altho1.1gh this improvement is 
listed as being performed in the 201.S-2016 Academic Year, upon execution of this Agn=ient, 
the District agrees to initiate the neeessary investigations, seek necessary approvals and order 
materials so thet the Disttict may install the portable restroom earlier, if reasonably poSSi"ble. 
Installation of the n:sttoom portable by the Dislrict is contingent on the Site's existing 
infrastructure, including electrical and sewer systems, having the capacity to aocxunmodate an 
adclitiooal restroom portable. In the event the Disttict is unable to install the RStroom portable, 
as determined by the DSA, the District shall provide the District's estimated cost of installing the 
portable, One Hundred Seventy-Five Thousand Dollar. ($ I 75,000.00), toward other 
improvements at the Site, to be mutually determined by the Parties. 

(c} 2016-2017 Academic Year. District will replace the SIUld in the upper 
grade play area with rubberized ground cover prior to the start ofilie 2016-2017 Academic Year. 
Altemativety, Charter School may install nibberized ground cover in the upper grade play area at 
its own cost, and District agrees to reimburse Charter School for such costs prior to the start of 
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the 2016-2017 Academic Year, for IIIl amount not to exceed Eighty Thousand Dollars 
($80,000.00}. Charter School agrees that any cost in excess of lhe estimated amount set forth 
above shall be the responsi1lility of the Charter School. Ally rcimbwscment shall be at the time 
determined by the Disaict, so long as it occurs prior to the start of the 2016-2017 Academic 
Year. Chatter School shall provide backup docwnentation to support the cost to be reimbursed, 
and shall not be entitled to interest on any costs. 

(d) 2017-2018 Academic Year: District will replace yellow/orange cabinets. 

(e) Upon installation of the band portable by Charter School, District shall 
provide and install cabinets for the band portable. If Charter School is unable to install the band 
portable, Discrict agrees to inst.all the cabinets in aaother location muluelly agreed to by the 
Parties, at a cost not to exceed Twenty-Five Thousand Dollars ($25,000.00). 

(f) Upon Charter School's determination of which portable will be used for a 
locker room, District agrees to install up co 324 Jockers (including 4 handicapped accessible 
lockers) in the designated portable. 

Work may be reqllU'ed to be performed over break or summer periods. District will work 
with Chatter School to schedule any consllllctioo during limes that cause minimal disruption to 
Charter School activities. 

Section 13. Condftfo11 of Property. 

The District is not aware of any defect in or condition of the Site that would prevent their use for 
the Charter School's purposes.. The District has not received any notice of violation of stalllte, 
ordin1111ce, rogulatioa, order or holding tro111 any state or federal agency with jurisdiction over the 
Site that calls into question the appropriatem:ss or sufficiency of the Site for lhcir intonded 
purpose. The District, at its expense, shall remain responsible fiJr compliance with all applicable 
laws regll!diDg the Sile during die Tenn of this Agreement. Chatter School, at its expense, shall 
comply with all applicable laws, regulations. rule:s and orders with respect to its use and 
occup1111ey of the Site, including, without limitation,. those relating to health, safety, noise, 
environmental protection, zoning compliance and approvals, waste disposal, and water and air 
quality. The Chatter School shall not be respo11S11lle for any and all environmental conditiou 
that existed prior to the Charter School's occupancy of the Site, so long as .suc:h environmencaJ 
conditions arc not exacerbated by the Charter School's negligeuce or willful miscooduct. The 
District shall IUlain respo11S11lle for compliance with the ADA. FERA, and other applicable 
building code standll!ds for any existillg compliance iS611e prior to the date of Chatter School's 
occupancy of the Site or that are oot triggered by any modificatioll5 or improvements made by 
the Charter School. The Charter School shall oaly assume responstl>ility for compliance with 
ADA and FEH.A access rights to the extent the result from any modifications or improvement 
made by the Charter School Shollld any modifications or improvements made by the Charter 
School cltange or affect the chatacter of any oxisting improvemCDts, Cbat1er School shall be 
n:sponsiblo for bringing said existing improvements into complUlllce with ADA, FEHA, and 
other applicable building code standanls. Charter School shall comply with all licensing, 
paymeut and perfurmance bond and prevailillg wage laws with respect to all modifications. 
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Notwithstanding the foregoing, if the Charter School engages in any activity on the Site 
or Facilities that constitutes a "project" under CEQA, the cost of CEQA compliance shall be 
borne in full by the Charter School. Should Charter School fail to infonn District of activities 
that may require CEQA compliance in Qdvance of engaging in such activities, Charter School 
shall assume all liability for legal claims arising out of said fail~ 

The Charter School will be required to continue the existing practices or measures that 
havo been in place to ensure that any potential envitorunental impacts are minimized or 
eliminated. These mitigation m~ require, amongst other things, the Charter School to 
implement practices to address traffic impacts al the Sile and Facilities, consistent with the 
District's agreement with the City of Mission Viejo, including a plan to limit vehicle traffic 
during the IS minutes before and after school to 175 vehicle trips. This limitation is necessary, 
due to the configuration, design, and location of both the Site generally, and the drop off circle 
and central parkillg loop specitiC8lly. The Charter School has discretion m determine how it will 
accomplish this mitigation; provided, however, that the Charter School must meet and confer 
with the District prior to implementing any mitigation measures, and the Charta School must 
comply with all of the District's applicable policies 811d practices in implementing its 
environmental mitigation. In addition, the Charter School must comply with lhe agreements 
made with the District and memorialized in correspondence ftom Dr. Farley to the Charter 
School dated April 24, 2012, which requires the Charter School to mitigate the craffic as follows: 

I. The Charter School will limit before and after school vehicle trips through its central 
paricing loop to no more lhan 175 cars in any fifteen-minute period of time. This 
limitation does not apply to special events or activities, such as open house and 
s.:hool perfomlll!lces. 

2. The Charter School will identify multiple drop-off and pick-up locations for its 
students to minimize the nwnber of vehicles usiag lhe ftont of the school as a drop­
off and pick-up destination. 

3. The Charter School will continue to puIS\le fonnation of a carpool program. among 
parents to reduce traffic c:oogestion near the school. 

4. The Charter School will continue to implement an usber program that facilitates safe 
and efficient drop off and pickup of students in ftont of the school. 

S. The Charter School will investigate the poSS!'bility of offering busing to studenl3. 

6. The Charter School will investigate the possibility of hiring erossing guards at key 
crossi11g locations. 

7. The Charter School will implement a cutb etiquette program to amire compliance 
with all traffic laws aod expectations, including not parking 11e11t to red curbs. 
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8. The Charter School will publici2e lhe above-refemiced agreements with parents and 
students to contn'bute to their successful implementation. 

9. The Charter Sc'hool will modify the teacher start time so staff members arrive prior to 
the morning drop-off time. 

10. The Charter School will also publicize its rooming and afternoon child care options 
for parents as another method of teducing lhe number of students who would be 
dropped off just before school opens and just after it closes each day. 

The Charter School will continue to implement these mitigation measures to minimize or 
eliminate 1.11y eovironmental impacts caused by the enrollment increase. If the District has 1111y 
additional concerns regarding any environmental impacts caused by the enrollment increase, the 
Charter School will consult and work with the District to address these concerns. 

In the event that any CEQA compliance or dooW!lelltation is necessary for the Charter 
School's use of the site, such compliance shall be the responsibility of the Charter School and be 
at Charter School's sole expense. Charter School acknowledges that obtaining CEQA approval 
for a project may cause delays and/or require that a project be modified or abandoned. The 
Charter School waives 1111)' claims against the Distrfot regarding delays, modifications or 
abandonment of a project or use due to any inability to meet CEQA requirements. 

Further, should any discharge, leakage, spillage, emission. or pollution of any type oocur 
upon or from the Site due to the Charter School's use and occupancy thereat; Chartet School. at 
its e,cpense, shall be obligated to clean all the property affected, including, if applicable, any 
properties in the vicinity of the Site, to the satisfaction of District and any governmentlll agencies 
having jurisdiction over the Sile or aay other properties affected by the diKbarge, leakage, 
spillage, emission. or pollution. If the Charter School fails to take stepj to clean the property(ies) 
or othefwise fails to comply with any requirements regarding the clean up, mncdlarion. removal, 
respoose, abatement or amelioration of any discharge, leakage, spillage, emission. or pollution of 
811Y type, or fails to pay any legal, investigative, and monitoring costs, penalties, fines and 
disbursements the District reseives the right to takeovff the required action and to tako all 
necessary Steps to reooup any and all costs associated therewith from the Charter School. 

Section 14. Title to Property. 

The parties acknowledge that title to the Site and Facilities is held by the District and 
shall mnain in the District at all times. In the event Charter School fails to limit its use of the 
Site and Facilities to the space allocated to Charter School pursuant to this Agreement it shall be 
in breach of the Agreement as set forlh in Section 8A(5). 

Section 1S. Fuigerprlating. 

Cba.rtet School shall be respo11S11lle for ensuring complwlce with all applicable 
fin&erprinting and criminal. background investiption requirements described in Education Code 
section 4Sl2S.J. The District slulll be responsible for compl.)llllg with all criminal background 
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check laws for ell employees or vendors lhat ii directs to the Site for any work to be perfunned at 
its direction. 

Section 16. Insurance. 

Tbe Charter School shall, at its sole cost and expense, commencing as of the date of this 
Agreement, and during the entire Tenn hereot; procure, pay for and keep in full force and effect 
inslll'llnce in the amoW1ts and nature set forth in the Approved Charter and adhere to all risk 
management guidelines as set forth in the Approved Charla-. 

lo. the event Charter School fails to maintain the required insurance and liability coverage 
as stated above, it shall be in b=h of the Agreement pursuant to Section 8A where such failure 
shall continue for a period often (10} days after receipt of written notice thereof by District to 
Charter School. 

Section 17. Nefgbborhood. Issues. 

(a) It shall be the responsibility of the Charter School to make reasonable effort5 to 
maintain control and sUpervision of ii.! students, staff, parent volunteers and other invitees at all 
times, and to implement rules of conduct for students, staff, parent voluntem and other invitees 
while on the Site. The Charter School shall enrure that its studeats are adequately supervised at 
all limes during the school day, and during after school hours or weekends when they are 
participating in sdlool-rdaled activities. The Charter School shall ensure that the Site and 
Facilities are adequately locked and secured when they are unattended by the Charter School. 

(b) So as to minilni:ze the impact of the Charter School's operations on the 
surroundios neighborhood, the Charter School agrees to continue to do the fullowing: 

(i) The Charter School shall take all reasonable steps neces.,ary to ensure that 
Charter School staff, studmts and all visitors (including pm=nts) observe 
traffic laws and park in designated pll?king spaces located on the Site. The 
Charter School also agrees to take all reasonable steps ne«ssary to ensure 
that 61\Jdcnt drop-off and pick-up oocW1! solely in designated areas located 
on the Site. 

{ii) The Charter School shall forward copies of all written complaiols received 
by the Charter School regarding use of the Site and Facilities to the 
Dlstrict within five (S) business days of receipt. Tbe Charter School shall, 
in consultation with the District, timely respond lo all complaints, and 
shall provide copies of rcspGlllies to complllints to the District within five 
(S) business days of response. 

(iii} The Charter School will work with the Disbict to develop direcnves to 
monitor the impact that the Cbartef School's openitions have on the 
surrounding neipborhood, by reuiving and considering comments from 
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affected neighbors in a timely manner. Upon request by the District, the 
Charter School will prepare written results of the monitoring. 

Sedion 18. Inde111Difl'cation. 

The Charter Sdlool shall, to the fullest extent permitted by law, indemnify, defend, and 
hold hannless the District, its trustees, officers. employees 81ld agents (collectively hemnafter 
District and District Personnel) against and from any and all actions, suits, claims, demands, 
losses, 00515, penalties, obligations, cn:ors, omissions, or liabilities, including legal costs, 
attorney's f~ and expert witness fees, whether or not suit ls actually filed, and/or any judgment 
rendered against Discrict and/or District Personnel. that may be asserted or claimed by any 
pmon, firm or entity, arising out of the O!arter School's use of the Site and/or Faciliti~ or lrom 
the conduct of its business or iom any activity, work, or other lhings done, pennitted or suffered 
by Charter School in or about the Site and/or Facilities, after District delivers possession and/or 
use of the Site and/or Facilities to the Charter School. This indemnity lllld hold hamiless 
provision shall exclude actions arising out of the willful negligence or intentional acts, etrors or 
omissions oft.he District and/or District Personnel. 

The District shall. to the fullest extent pennitted by law, indemnify, defend. and hold 
hannlcs.s the Charla-School, iu trustees, officers, employees and agents (col!ec:tivdy hereinafter 
Charter School and Charter School Persoll.lle!) against and from any and all actions, suits, claims,. 
demands, losses, costs, penalties, obligations, em>rs, omissions, or liabilities, including lesal 
cosls, attorney's fffll, and expert witness fees, whether or not suit is actually filed, and/or any 
judgment rendered against Charter School and/or Charter School Per.ionnel, that may be asserted 
or claimed by any person, firm or entity, arising from the District's prior or current use or 
IIIIIUltenan~ of the Site or Facilities or from prior or cumnt conduct of the District's business or 
from uy activity, wort, or other things done by the District and/or District Personnel in or about 
the Site and/or Facilities. This indemnity and hold ha.rmless provision .shall exclude actions 
arising out of the willful negligence or intentional acts, errors or omissions of the Charter School 
a.od/or Charter School Personnel. 

Section 19. Full Salhfactfon or PtopoJIHora 39JReleue of Claims. 

Charter School agrees that the provision of the Site pursuant to this Agm,ment 
collS!itutes foll and complete satisfaction of the District's obligation to provide facilities, 
including furnishings and equipment, to Charter School under Education Code section 47614 and 
the Proposition 39 regulations for tho Applicable Years, and that Charter School shall not be 
entitled to any additional facilities, including fumishillgs and equipment, during the Term of the 
AgreemeoL Chart« School agrees that the District bas fully and completely satisfied the 
District's obligation to provide fumishillgs and equipment by providing lhe ilmls listed. in the 
Furuit:ure, Fixtutes and Eqllipmetlt Inventory. Charter School agre1:S that, by accepliag the Site, 
it certifies that the District ha.s fully and completely satisfied the District's obligation to provide 
facilities, including tumlshings and equipment, to the Chart« School under Education Code 
section 47614 and all Proposition 39 implementing regulations for the Applicable Years. The 
Charter School waives md fon:ver releases the District from any claim that the Charter School, 
or any successor entity, may have against the District fe8ill'dillg any allegation that the District 
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has lllke11 action to impede the Charter School from expandins its enrollment to meet pupil 
demand for the Applicable Years as a result of the negotiation of and terms of this Agreement 
and/or the implementation of the Agreemcnl Furlhermor~ the Charter School waives any rights 
it may have to subsequently object to the District's perceived failure to offer facilities, including 
furnishings and equipment, in acco!dance with applicable law and waives any rights it may have 
to challenge those aspects of the District's offer of facilities, including furnishings and 
equipment. that the Charter School believes violates the substantive or procedural requirements 
of Proposition 39 and its implementing regulations for the Applicable Years. 

Section 20. Access. 

Charter School shall pcnnit District, its agents, representatives or employees, to enter 
upon the Site or Facilities for the purpose of inspecting same or to make repairs, alterations, or 
additions to any portion of the Site or Facilities required by this Agreemenl Disbict shall attempt 
to give reasonable notice where practicable but shall not be obligated to do so in the event of 
emergency or imminent threat to health or safety of oe<:Upants. 

Section 21. Notice. 

Any 110tice re11,uired or permitted to be given UJ1der this Agreement shall be deemed to 
have been given, served lll'ld received if given in v.'liting and petSOnally deliveffll, deposited in 
the United States mail, registered or certified mllil with postage prq,aid a11d mum reeeipt 
required, sent by overnight delivery service, or smt by facsimile transmission, addressed as 
follows: 

If to the District 

If to the School: 

Clark Hampton, Deputy SUperintendent 
Capistrano Unified School District 
33122 Valle Road 
San Juan Capistnno, CA 92675 
Ph: (949) 234-9216 
Fax: (949) 248-9563 

Sue Roche, EKecutive Director 
Oxford Preparatory A\:lldemy, South Orange County 
23000 Via Santa Maria 
Mission Viejo, CA 92691 
Ph: (949) 305-6111 
Fax: (949) 297-4747 

Any notice persooally giveo or sent by facsimile transmission shall be effective upon 
receipl Any 110tice sent by overnight delivery Sffi'icc shall be effective the businl:$$ day next 
following delivery thereof to lhe overnight delivery service. Ally notice given by mail shall be 
effective thr~ (.3} da_y5 after deposit in the United States mail. 
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Section ll. Subcontract aad Assignment. 

Neither party shall assign its tights, duties or privileges under !his Agreement, nor shall a 
party attempt to confer any of its rights, duties or privileges under this Agreement (including that 
of sublease) on any third party, without the written consent of the other party. Charter School 
shall not sublease, pledge, encumber, mortgage or otherwise Cransfer or assign to any party 
whatsoever any interest in the Site lllld/or Facilities. 

Section 23. [ndepcadeat Status. 

This Agreement is by and between two indepC11de11t entities and is not intended to and 
shall not be construed to create the relationship of agent, servant, employee, partnership, joint 
venture, or association. 

Section 24. Entire Agreement of Parties. 

This Agreement, and all its incorporated documents, constitute the entire agreement 
between the parties concerning the subj~t matta contained herein and supersedes all prior 
discussiol!S, 11egotiatio11S and agreements, whether oral or written. This Agreement may be 
emended or modified only by a written instrument executed by the parties el(Jlressly indicating 
an intent to modify or amend this Agreement 

Section 25. Drafting. 

Each of the Parties has cooperated in the drafting aod preparation of this Agreement, 
hence, iD any cons1111c1ion to be made of this Agreement, the same shall not be construed against 
any party on the basis that the party was the drafter. 

Section 26. CaUrorma Law; Legal Interpretation. 

This Agreement shall be governed by, and the rights, dunes and obligations of the parties 
shall be detmnined and enforced in accordanoe with, the laws of the State of California. The 
parties further agee that llllY aclion or proceeding brought lo eoftm:e the lams and conditions of 
this Agm:mont shall be maintained in Orange County, California.. The parties expressly 
understand and agree that this Agreement col!Stitutes a license for use of the Site. This 
Agreement is not intended by the patties, nor shall it be legally construed. to convey a leasehold, 
easement, or other intefest il1 real property. Charier School acknowledges that a license is a valid 
form of agreement and shall not contest lho validity of the form of this Agreement in any aclion 
or proeeedillg brought by Chart~ School against the District, or by the District against Charter 
School. Shollld either party be compelled to institute arbittatioa. legal. or other pro~ings 
against the other for or on aocowll of the other party's failure or refusal to penorm or fulfill any 
of the covenants or oonditiollll of this Agreement on its part to be performed or fulfilled, the 
parties agree that the rules and principles applicable to licenses shall govern sum actions or 
proceedings. 
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Section 27. Waiver. 

The waiver by any party of any breach of any tenn, covenant, or condition herein 
contained shall not be deemed lo be a waiver of such te1m, covenant, condition, or any 
subsequent breach of the same or any other lenn, covenant, or condition herein contained. 

Section 28. Suec?tllsors and Assigns. 

This Agreement shall be binding upon and inure to the benefit of the partitll hereto and 
their respe<:tive heirs, legal representatives, successors, and assigns. 

Section :29. Counterparts. 

This Agreement and all amendments and supplements lo it may be executed in 
countetparts, and all conntetparts together shall be consaucd AS one documenL 

Section 30. Cirptions. 

The ccptions contained in lhis Agreement are for convenience only and shall not in any 
way affect tho meaning or intei:pretation hereof nor serve as evidence of the interprdation hereof, 
or of the intention of the parties hereto. 

Section 3 J. SevCl1lbility. 

Should any provision of this Agreement be legally determined to be invalid, illegal or 
unenforoeable in any respe«, such provision shall be sovered and lhe remaining provisions shall 
oonrinue as valid, Jegiil and enfotceable. 

Section 32. IDcorporatlon of Recitals aod Exhibits. The Recitals and each exhibit 
attaclied hereto are incorporated herein by reference. 

IN WITNESS WHEREOF, the parties hereto have executed lhis Agreemmt 011 the date 
first above written. 

CAPISTMFIED SCHOOL DISTRICT 

By: ' 
Name/J'ille: Kirsten M. Vital, Superintendent 

OPA, INC. and OXFORD PREPARATORY ACADEMY 

:~dfi~~ihe ; 1;,_e. (! Q-fi1~ D1f e<±,t K...., 



Page 18 of 23
EXHIBIT #2 Page 23 of 52

EXBIBT"A" 
SITE MAP 
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EXHIBIT "B" 
FIXTURES, FURNITURE AND EQUIPMENT INVENTORY 
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Oxford Preparatory Academy Charter Schools 
23000Vio Sonlo Mono. Mission Viejo. Colifom,o 92691 - orroe,•,: 9A9-30S-611 I - FAX: 949·21>7-4747 

www.oxfon;kh9 mpJons.ora 

EXHIBIT B 

September S, 2014 

Capistrano Unified School District Furnilure, Fixtures, and Equipment /nv~nlory ol 
Oxford Prepora1ory Academy, South Orange County 

The list below comprists the District-owned Fumicure, Fixcures, and Equipmenl ("FF&E") Inventory 
currently lococed ot thc Oxford Prepara1ory Academy· South Orongc County ("Charter Schoon site: 

Item n uantitv Location 
Lunch tables 23 Exterior· blackton 

14 ft. book she Ives 2 Interior - hallwav 
Stora"e cabinets 2 Interior • classrooms 
Science tables 32 Interior - science lab 

Stools 32 Interior - science Jab 
Sink I Interior - science lab 

Mobile eas station I Interior - science lab 
Teleohones - individual units 10 Interior - multinle locations 

Teleohooes - wall affixed 29 Interior - classrooms 
Lanton comouters 14 Interior - classrooms 
DesktoD comouters 5 Interior - front office 

Student desktoo comouters w/monitors 37 Interior- comnuter lab 
Comouter tables 17 Interior - comnuter lab 

Comouter lab chairs 32 Interior- comnuter lab 
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EXBIBIT "C" 
SlTE CONSTRUCTION MAP 
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John G. Forney, Executive Director Operations 
CUSD 
33122 Valle Road 
San Juan Capistrano, CA 
92675 

John, 

FOR YOUTH DEVa.OPMENT® 
FOR HEALTifY LMNG 
FOR SOOAL RESPONSIBILITY 

October 11, 2018 

This letter will confirm the substance of conversations between the YMCA 
Staff (YMCA), Oxford Preparatory Academy Staff (OPA) and CUSD Staff 
(District) over the past month. 

As we have discussed the YMCA was approached by OPA to consider taking 
over the Childcare Program that the YMCA had previously provided at 2300 
Via Santa Maria, Mission Viejo Ca, 92691 the former Barcelona Elementary 
School at 2300 Via Santa Maria, Mission Viejo Ca, 92691. 

The YMCA has evaluated the program, met with OPA and would like to 
pursue providing the Childcare Program immediately for OPA in the 
doublewide portable that the YMCA owns on the school property and OPA 
has been using through a use agreement for their programs. 

The YMCA entered into a use agreement with CUSD on October 9, 2014 and 
was to remain in effect until June 30, 2019. The YMCA is now requesting 
that the use agreement be terminated and that the YMCA begins occupying 
the portable and fees revert back to the current YMCA/CUSD rates for a 
YMCA owned portable. 

Please let me know if there is any other information that you may need, as 
always we look forward to working with you on another facility project. 

S~incerely· 
...... ,~ ~ .... -····· 

~ 
Kevin Trump 
Director of Property Management 

YMCA OF ORANGE COUNTY 
1382 1 Newport Ave, Suite 200, Tustin, CA 92780 
P 714 549 9622 F 714 838 5976 
www.ymcaoc.org 
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LICENSE AGREEMENT 

BETWEEN 

CAPISTRANO UNIFIED SCHOOL DISTRICT 

ANDYMCA 

THIS AGREEMENT ("Agreement") is approved and entered into as of October 9, 
2014, by and between the Capistrano Unified School District, a public school district duly 
organized and existing under Chapter 1 of Division 3 of Title 2 of the Education Qlde of the 
State of California ("District") and the YMCA, a SOl(c)(3) nonprofit organization ("YMCA"). 

WHEREAS, District owns c::ertain real property located at 23000 Via Santa Maria. 
Mission Viejo, CA, 92691, more commonly known as the funner Barcelona Hills Elemental)' 
School site (the "Property"). Attadied hereto and incorporated herein as Exhibit "A" is a map 
depicting the Property; 

WHEREAS, Oxfonl Preparatory Academy, South Orange Qlunty, a California public 
charter school ("Charter School''), currently uses the Property for its educational program 
pursuant to a separate agreement between Che District and the Charter School ("Facilities Use 
Agreement"); 

WHEREAS, the YMCA had located n portable classroom ("Portable") on the Property 
for YMCA program use pUISuant to a separate agrument between the District and the YMCA; 

WHEREAS, the YMCA will no longer be operating a YMCA program at the Portable 
and has agnied to allow the District to offer use of the Portable to the Charter School pursuant to 
the terms and conditions set forth herein. 

NOW THEREFORE, the parties hereto agree as follows: 

Section 1. Grant of Lkense, Pursuant to the tcnns of this Agreement, the YMCA 
grants the District, including District's and Charter School's agents, employees, contracto!'ll', and 
consultants, a license to occupy and use the Portable for the purpose of operating the educalional 
programs of the Charter School and/or District. 

Section:!. Term. The Agreement shall commence on October 9, 2014 1111d shall 
remain in effect until June 30, 2019. This Agreement may be terminated upon thirty (30) days' 
notice for a material breach of the Agreement, unless the defaulting party CIJl'es such default 
within the thirty (30) days provided such defaulting party shall have such extended period as 
may be required beyond the thirty (30) days if the nature of the cure is such that it reasonably 
requires more than thirty (30) days and such defaulting party commeoces the CUnl within the 
thirty (30) day period and thereafter continuously and diligently p111'$11es the cure to completion. 
The District may temiinatc this Agreement upon thirty (30) days' notice in the event that the 
Facilities Use Agreement with the Charter School is terminated for any reason. 
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Se<;tjon 3. License Fee. The Charter School pays the District a pro-rata fee of Three 
Dollars and Seventy-Five Cents ($3.75) per square foot per year for use of the Property. The 
Portable is 1920 square feet. As consideration for allowing the District to provide the Portable 
for the Charter School's use, the District will pay a fee to the YMCA equal to the pro-rata fee 
received for use of the Portable from the Charter School ("License Fee''). The District shall pay 
a License Fee of Seveo Thousand Two Hundrc<I Dollars ($7,200.00XS3. 7Sx 1920) per year to 
the YMCA., which will be paid in monthly payments of Six Hundred Dollan ($600.00). License 
Pee payments are due on or before the 15th of each month, without demand. 

~tion 4. Conditions of !ls~ 

A. District shall be responsible for and shall pay for any repairs or replacements of any 
character whatsoever which are occasioned or are made necessary because of the use of the 
Portable by District or Charter School's agents, employees, contractors, and consultants. 

B. On or before the date of tmninati.on of this Agreement, or upon notice that this 
Agreement is revoked, District shall, at no expense to YMCA, remove, or cause to be removed, 
from the Portable all of District's and Charter S<:hool's property, equipment, and fixtures, and 
shall, at no expense to YMCA., clean up and remove all rubbish and debris, and place the 
Portable in the same order and co11dition as existed at the oommencement of this Agreement, 
improvements approved by YMCA and reasonable wear and tear excepted. 

C. YMCA acknowledges and agrees that the District and/or Charter School will be 
consll'Ucting improvements to the Portable to acoorrunodate the Chartec School's use. District 
shall provide the YMCA with a copy of any plans and specifications or drawings of the 
improvements prior to the start of col!Struction. YMCA shall have thirty (30) days to provide 
approval of the improvements, which approval may not be unreasonably withheld, conditioned 
or delayed. At the time of approval. the parties will agree in writing whether or not the 
improvements must be removed upon tmnination of the Agreement 

Secdon 4. Insurance. District agrees to maintain in full force and effect throughout 
the duration of the Agreement a suitable policy or policies of comprehensive general liability and 
property damage insurance, insuring against all bodily injwy, property damage, ptfsonal injury, 
and other loss or liability caused by or coMectcd with District's use of the Portable WJder this 
Agreement The District may self-inMe or participate in a JPA with other governmental 
entities, in order to fulfill its insurance requirements. 

Secdon 5. Inden:mir1eation. The District shall, to the fulle$!: extent permitted by law, 
indemnify, defend, and hold harmless the YMCA a,gainst and from any and all actions, suits, 
claims, demands, losses, costs, penalties, obligations, errors, omissioas, or liabilities, including 
legal costs, attorney's fees, and expert witness fees, whether or not suit is actually filed, and/or 
any judgment rendered against the YMCA, that mey be asserted or claimed by any person, firm 
or entity, arising from the District's use of the Portable or from any activity, work, or other 
things done, permitted or suffered by District in or about the Portable. This indemnity and hold 
harmless provision shall exclude actions arising out of the act or omissions of the YMCA. 

This Section 5 shall sW'Vive the termination or expiration of the Agreement. 
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Section 6. CompliU1ce with Law. District .shall comply with all laws, ordinances, 
rules, and regulatfons applicable to the Portable and provide the YMCA with documentation, that 
any improvements comply with all applicable federal, state or local laws, rules or regulations. 

Scciiop 7. Legal Interpretation of Jnmument. The parties expressly understand 
and agree that thls Agreement constitutes a license for use of the Portable, and is neither intended 
by the parties, nor shall it be legally constmed to convey, o leasehold, easement, or other interest 
in real property. Should either party be compelled to institute arbitration, legal, or other 
proceedings against the other for or on account of the other party's failure or refu$lll to perform 
or fulfill any of the cove.11ants or conditions of this Agr«meot on its part to be peminned or 
fulfilled, the parties agree that the rules and principles applicable to licenses shall govern such 
actions or proceedings. This Agreement shall be governed by the laws of the State of California 
with venue in Orange County, California. 

Section 8. Attorneys' Fees. If any legal action is necessaiy to enforce any of the 
terms or conditions ofthls Agreement, each party shall bear their own attorneys fees. 

Sect1Qll 2, Entire Agreement: Amendment. This Agreement constitutes the eotire 
undeistanding between the parties with respect to the subject matter hereof, supen.eding all 
negotiatiollS, prior discussions and preliminary agreements made prior to the date hereof. This 
Agreement may not be changed e:tcept in writing eite~ted by both parties. 

Seqtog 10. Successors, Assignment. This Agreement shall be bi!lding and inure to 
the benefits of the sucoessors of the respective parties. This Agreement may ollly be assigned 
upon the written consent of both parties. 

Semon 11. Exhibits, The following exluoits which are attached hereto are 
incorporated herein and made a part of this Agreement: 

Exhibit "A" - Map of Property 

Sectiop 12. Re~lpals, The Recitals are incorporated into this Agretlfflent as though 
fully set forth herein. 

Section 13. Execudon fn Coupterpart. This Agreement may be executed in several 
counterparts, and all so executed shall constitute one agreement binding on all parties be,-eto, 
notwithstanding that all parties are not signatori~ to the original or the same countei:pert. 

IN WITNESS WHEREOF, the parties have entered into thls Agre.:ment as of the day 
set forth above. 

Dated· .. ___ _, 2014 CAPIS1RANO UNIFIED SCHOOL DJSTRICT 

By: 

Superintendent 



Page 4 of 6
EXHIBIT #2 Page 33 of 52

Dat:d:~ 2014 YMCA 

By; 
Cara Owens, COO 
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EXIDBIT "A" 

MAP OF PROPERTY 
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CAPISTRANO UNIFIED SCHOOL DISTRICT 
BOARD REPORT 

To: Board of Trustees 

From: Kirsten Vital, Superintendent 

Date: October 24, 2018 

Board Item: Trustee Process to Fill a Vacancy 

HISTORY 

After a vacancy to the Board in spring of 2017, Trustees voted to make a provisional appointment to 
fill the Board seat.  A Trustee asked staff to bring back the options the Board has to take action pending 
the outcome of the election on November 6.  

BACKGROUND INFORMATION 

Area 5 Trustee, Gary Pritchard has served on the Capistrano Unified School District Board of Trustees 
since 2010. Trustee Pritchard is running for the office of city council in his city of residence, Aliso 
Viejo.  Pending the outcome of the election on November 6, Trustee Pritchard may be in a position 
whereby, it is necessary to resign his seat on the Board of Capistrano Unified School District. 

CURRENT CONSIDERATIONS 

Per Board Bylaw 9223 Filling Vacancies and pursuant to Education Code § 5090-5095, the 
resignation necessitates action be taken by the Board of Trustees within 60 days of the vacancy to 
make a provisional appointment or call for a special election. Election results are certified 30 days 
after an election.  On December 7, 2018, a vacancy could be determined.  Government Code 
1302, 1360 an officer may continue to discharge the duties of the office until a successor has 
qualified by taking the oath of office, or in this case until he is sworn in to his new office. 60 days 
from December 7, 2018, is February 5, 2019. This is also reflected in Board Bylaw 9110.  Board 
member terms expire four years after their initial election on the first Friday in December 
following the election of new members. (Education Code 5000) 

FINANCIAL IMPLICATIONS 

There is no financial impact to the District if the Board were to take action to appoint a Trustee. 

STAFF RECOMMENDATION 

It is recommended the Board President recognize Kirsten M. Vital, Superintendent, to present a brief 
overview of the process to appoint a Trustee should a vacancy become available.  In the overview 
staff has provided two options for Trustees along with a recommended timeline to either appoint a 
candidate or call for a special election. 

APPROVED BY:  Kirsten Vital, Superintendent 
Prepared by:  Colleen Hayes, Manager Board Operations, Superintendent’s Office 
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Trustee Process to Fill a Vacancy  
October 24, 2018

Special Board Meeting
Capistrano Unified School District

Board Bylaw 9223 Filling Vacancies

1EXHIBIT #3
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PROPOSED TIMELINE OF BOARD ACTIONS
• October 24, 2018, Board votes to appoint or take action to hold a special 

election for Trustee, Area 5
• November 14, 2018 CUSD Regular Board Meeting
• December 7, 2018 Staff communicates to the Public the vacancy for 

Trustee Area 5 and provides the complete application process through 
our District Website, with a deadline to complete the application process 
by January 4, 2019. The Terms of Office for all Trustees is reflected in 
Board Bylaw 9110 Terms of Office

• December 12, 2018, CUSD Regular Board Meeting
• January 4, 2019 Applications due to the District, Communications 

Office, by end of business 
2EXHIBIT #3
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PROPOSED TIMELINE OF BOARD ACTIONS
• January 23, 2019 Nominate, interview, vote and appoint a candidate from 

the applicants

• Take no action January 23, 2019 and vote at the January 24, 2019 Board 
meeting to call for a special election or extend the deadline to apply

• January 24, 2019 CUSD Regular Board Meeting, swear in newly 
appointed Trustee

• Action must be taken to either appoint or call for an election no later than 
February 5, 2019. If no action is taken, the County Superintendent of 
Schools must call an election to fill the vacancy. 

3EXHIBIT #3
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INTERVIEW OF CANDIDATES PROCESS
FOR VACANCY WITHIN TRUSTEE AREA 5

Proposed Process:

(1) The public is given an opportunity to address the Board on the process.

(2) The Board may conduct a random “hat” draw to determine the order of interviews.

(3) Each candidate will be called to the podium to first give a brief statement.
• One (1) to three (3) minutes allotted per candidate.

(4) The President will call for questions:
• Trustees shall be permitted two questions.
• Trustees may ask the two questions successively.
• Trustees may opt to ask one question and pass until other Trustees ask a question.

(5) Time permitting, the President can ask if any Trustee would like to ask an additional 
question.

(6) Each candidate may have up to 20-30 minutes. 
4EXHIBIT #3
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SELECTION OF APPOINTEE FOR TRUSTEE AREA 5
Proposed Process:
(1) The public is given an opportunity to address the Board regarding the 
candidates.

(2) The President calls for nominations of candidates. 
• The President recognizes each Trustee who wishes to nominate a 

candidate for appointment.

(3) Once a nomination is made, the President calls for a second of the 
nomination.

• If the nomination is seconded, it is successful.
• If the nomination does not receive a second, it is unsuccessful.

(4) The President repeats this process until each Trustee has had the 
opportunity to nominate a candidate and, thereafter, shall announce 
nominations are closed. 5EXHIBIT #3
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SELECTION OF APPOINTEE FOR TRUSTEE AREA 5
Proposed Process Continued:
(5) If there are a series of nominations, the President may determine which nominee to call for a vote first.

(a) IF the first candidate receives four votes, that candidate becomes the appointed Trustee for Area 5.
(b) IF the first candidate does not receive four votes, the President calls for the vote of the next nominee.  

The first candidate is now disqualified from further nomination.
(c) IF the second nominee receives four votes, the appointment is made.
(d) IF the second nominee does not receive four votes, the President reopens nominations and starts the 

process anew. The second candidate is now also disqualified from further nomination.
(e) This process will continue until all nominees have been voted on.

If no other candidate is successfully nominated, the process is deadlocked. 
If deadlocked, the Board will have the following options:
• January 23, 2019: Return to an Agendized Item and vote to extend the candidate application deadline to 

January 31, 2019 and repeat the interview and appointment process, OR vote to reconsider a candidate.
• January 24, 2019: Vote to order a special election at the Regular Board Meeting.

6EXHIBIT #3
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Bylaws of the Board BB 9223(a) 
 
FILLING VACANCIES 
 
 
A vacancy on the Board of Trustees may occur for any of the events specified in Government Code 
1770.  Removal by conviction of a grand jury or recall election shall also create a vacancy on the 
Board.  (Government Code 3072, Elections Code 27344)  Federal military deployment exceeding 
six months as a member of the armed services of the United States or the California National Guard 
shall also create a vacancy on the Board.  If the absence of the Board member for this purpose 
exceeds six months, the Board may approve an additional six-month absence upon a showing that 
there is reasonable expectation that the member will return within the second six-month period, and 
the Board may appoint an interim member to serve in his/her absence.  (Government Code 1064) 
 
Within 60 days of the date of the vacancy or the filing of the Board member's deferred resignation, 
the Board shall either order an election for the next regular election date or make a provisional 
appointment.  (Education Code 5091) 
 
If the vacancy occurs within four months of the end of the Board member's term, the Board shall not 
fill the vacancy.  (Education Code 5093) 
 
Provisional Appointment 
 
When making a provisional appointment, the Board desires to draw from the widest possible 
number of candidates.  The Board shall: 
 
1. Solicit applications or nominations of any legally qualified citizen interested in serving on 

the Board. 
 
2. Provide candidates with appropriate information regarding Board member responsibilities. 
 
3. Interview the candidates at a public meeting. 
 
4. Select the provisional appointee by majority vote at a public meeting. 
 
Within 10 days after the appointment is made, the Board shall post notices of the vacancy or dated 
resignation and the provisional appointment.  The notice shall be published in the local newspaper 
and posted in at least three public places.  (Education Code 5092) 
 
The notice shall contain:  (Education Code 5092) 
 
1. The full name of the appointee. 
 
2. The date of appointment. 
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BB 9223(b) 
 
FILLING VACANCIES  (continued) 
 
3. A statement notifying the voters that the provisional appointment shall become effective 

immediately and shall continue unless a petition calling for an election is filed in the office 
of the County Superintendent of Schools. 

 
The person appointed shall hold office until the next regularly scheduled election for District Board 
members and shall be afforded all the powers and duties of a Board member upon appointment.  
(Education Code 5091) 
 
 
 
Legal Reference: 
 EDUCATION CODE 
 5012  Declaration candidacy or nomination; withdrawal 
 5090  Definition (vacancy) 
 5091  Special election or provisional appointment 
 5092  Public notice of vacancy and provisional appointment 
 5093  Re vacancies occurring near end of term and incumbent not reelected 
 5094  Power of president of county board of education when majority of offices vacant 
 5095  Powers of remaining board members and new electees or appointees 
 5200  Districts governed by boards of education 
 5304  Duties of the governing board (re school district elections) 
 5325  Publication of information regarding district elections 
 5424  Expenses of conducting legal recall election 
 35107 Eligibility 
 ELECTIONS CODE 
 27344  Vacancy in office if majority vote for recall 
 GOVERNMENT CODE 
 1770  Vacancies:  definition 
 3060-3074  Removal other than by impeachment 
 1064  Absence from State 
 
 
 
 
 
 
 
 
 
 
 
 
Bylaw CAPISTRANO UNIFIED SCHOOL DISTRICT 
adopted:  February 27, 1995 San Juan Capistrano, California 
revised:  August 11, 2008 
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Bylaws of the Board BB 9110 

TERMS OF OFFICE 

The Board of Trustees shall consist of seven members whose terms shall be staggered so that as 
nearly as practicable, one half of the members shall be elected in each even-numbered year.  The 
term of office for members elected in regular elections shall be four years, commencing on the first 
Friday in December next succeeding their election.  (Education Code 5017) 

Board member terms expire four years after their initial election on the first Friday in December 
following the election of new members.  (Education Code 5000) 

A member whose term has expired shall continue to discharge the duties of the office until his/her 
successor has qualified by taking the oath of office.  (Government Code 1302, 1360; Education 
Code 5017) 

(cf. 9220 - Elections) 
(cf. 9223 - Filling Vacancies) 
(cf. 9224 - Oath or Affirmation) 
(cf. 9250 - Remuneration, Reimbursement, Other Benefits) 

Legal Reference: 
EDUCATION CODE 
5000-5033  Election of school district board members 
35010  Control of district 
35012  Board members; number, election and terms 
35107  Eligibility  
GOVERNMENT CODE 
1302  Continuance in office until qualification of successor 
1303  Exercising functions of office without having qualified 
1360  Necessity of taking constitutional oath 

Bylaw CAPISTRANO UNIFIED SCHOOL DISTRICT 
adopted:  February 27, 1995 San Juan Capistrano, California 
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CAPISTRANO UNIFIED SCHOOL DISTRICT 
BOARD REPORT 

To: Board of Trustees 

From: Kirsten Vital, Superintendent 

Date: October 24, 2018 

Board Item: Resolution No. 1819-19, Resolution to Pursue a Provisional Appointment to Fill Board Vacancy for 
Trustee Area 5 

HISTORY 

After a vacancy to the Board in spring of 2017, Trustees voted to make a provisional appointment to fill the Board 
seat.  A Trustee asked staff to bring back the options the Board has to take action pending the outcome of the election 
on November 6.  

BACKGROUND INFORMATION 
Area 5 Trustee, Gary Pritchard has served on the Capistrano Unified School District Board of Trustees since 2010. 
Trustee Pritchard is running for the office of city council in his city of residence, Aliso Viejo.  Pending the outcome 
of the election on November 6, Trustee Pritchard may be in a position whereby, it is necessary to resign his seat on 
the Board of Capistrano Unified School District. 

CURRENT CONSIDERATIONS 
Per Board Policy 9223 Filling Vacancies and pursuant to Education Code § 5090-5095, the resignation necessitates 
action be taken by the Board of Trustees within 60 days of the vacancy to make a provisional appointment or call for 
a special election. Election results are certified 30 days after an election.  On December 7, 2018, a vacancy could be 
determined.  Government Code 1302, 1360 an officer may continue to discharge the duties of the office until a 
successor has qualified by taking the oath of office, or in this case until he is sworn in to his new office. 60 days from 
December 7, 2018, is February 5, 2019. This is also reflected in Board Bylaw 9110.  Board member terms expire four 
years after their initial election on the first Friday in December following the election of new members. (Education 
Code 5000) 

FINANCIAL IMPLICATIONS 
There is no financial impact to the District to make a provisional appointment. However if the Board takes action to 
call for a special election the cost to the District is estimated to range from $164,287 and $181,956. The actual cost 
will be verified by the OCDE once the Board takes action. 

STAFF RECOMMENDATION 
It is recommended the Board President recognize Kirsten M. Vital, Superintendent, to present information on this 
item. 

Following discussion, it is recommended the Board of Trustees, pending the outcome of the November 6, 2018 
election, adopt Resolution No. 1819-19, To Pursue a Provisional Appointment to Fill Vacancy of Trustee Area 5.  

APPROVED BY:  Kirsten Vital, Superintendent 
Prepared by:  Colleen Hayes, Manager Board Operations, Superintendent’s Office 

Page 1 of 1 
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BEFORE THE BOARD OF TRUSTEES OF THE 
CAPISTRANO UNIFIED SCHOOL DISTRICT 

COUNTY OF ORANGE, STATE OF CALIFORNIA 

RESOLUTION NO. 1819-19 

RESOLUTION TO MAKE A PROVISIONAL APPOINTMENT TO FILL BOARD 
VACANCY FOR TRUSTEE AREA 5 

(Education Code § 5090 et seq.) 

WHEREAS, a vacancy on the Board of Trustees is created when, among other things, a 
Trustee files with the County Superintendent of Schools a written resignation (Education Code 
section 5090); 

WHEREAS, Gary Pritchard, Ph.D., a Trustee of the Capistrano Unified School District 
representing Trustee Area 5 is running for the office of city council in his city of residence, Aliso 
Viejo.  Pending the outcome of the election on November 6, 2018, Trustee Pritchard may be in a 
position whereby, it is necessary to resign his seat on the Board of Capistrano Unified School 
District.  Pursuant to Education Code § 5090-5095, the resignation necessitates action be taken by 
the Board of Trustees within 60 days of the vacancy to make a provisional appointment or call for a 
special election. 

WHEREAS, Education Code section 5091 and Board Policy BB 9223 provide that when 
a vacancy occurs on the Board of Trustees, the Board of Trustees may make a provisional 
appointment to fill the vacancy; 

WHEREAS, the Orange County Registrar of Voters previously notified the Orange 
County Department of Education that the estimated cost to the District of an election to fill the 
vacancy would range between $164,287 and $181,956. 

WHEREAS, the Board of Trustees believes these funds can be more prudently expended 
on the educational programs of the District; 

WHEREAS, if an election were held at this estimated cost to the District, the term of the 
elected Trustee would be until the next regularly scheduled election in Trustee Area 5. (Education 
Code section 5091(e)); 

WHEREAS, the Board of Trustees has determined that it is in the best interests of the 
District, the public funds of the District, and the communities of the District to make a provisional 
appointment to fill the vacancy; and, 

WHEREAS, Board Policy BB 9223 provides that when making a provisional 
appointment, the Board shall: 

1. Solicit applications or nominations of any legally qualified citizen
interested in serving on the Board.

2. Provide candidates with appropriate information regarding Board member
responsibilities.

3. Interview the candidates at a public meeting.

EXHIBIT #4
2 of 4 Page 47 of 52



 

 
4. Select the provisional appointee by majority vote at a public meeting. 

 
NOW, THEREFORE, BE IT RESOLVED AND ORDERED: 

 
1. That the Board of Trustees expresses its respect for the electoral process and 

acknowledges its vital importance to the communities of the District. 
 

2. That the Board of Trustees also recognizes the Legislature's intent that provisional 
appointments may be used to fill school board vacancies in appropriate circumstances, such as 
the vacancy created by Trustee Pritchard’s resignation. 

 
3. That in light of the prohibitive cost to the District of conducting an election, the 

Board of Trustees’ preference that the monetary resources of the District be applied, insofar as 
possible, toward the operation and improvement of the District's educational programs, and that 
the next regular election will occur in Trustee Area 5 at no additional cost to the District, the 
Board of Trustees shall make a provisional appointment to fill the vacancy created by Trustee 
Pritchard’s resignation. 

 
4. That the Board of Trustees does now solicit applications or nominations of any 

person who is interested in serving on the Board of Trustees that meets all the following criteria 
as required by Education Code section 35107: 

 
a. 18 years of age or older; 

 
b. A citizen of California; 

 
c. A resident of Trustee Area 5; 

 
d. A registered voter in Trustee Area 5; 

 
e. Not disqualified by the Constitution or laws of the state from holding a 

civil office. 
 

5. That the Superintendent or designee shall provide all applicants or nominees with 
appropriate information regarding Board member responsibilities. 

 
6. That applicant and nominated candidates for provisional appointment shall be 

interviewed by the Board of Trustees at a special meeting, to be held on Wednesday, January 23, 
2018. 

 
7. That the Board of Trustees intends by majority vote to make a provisional 

appointment of a candidate at the same special meeting of the Board of Trustees on Wednesday, 
January 23, 2018. 
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BE IT FURTHER RESOLVED AND ORDERED that upon the Board of Trustees 
making the provisional appointment to fill the vacancy created by Trustee Pritchard’s 
resignation, the Superintendent or designee shall post within the time and in all locations or 
publication’s required by law, all notices, documents and other information as required by 
Education Code section 5092 and Board Policy BB 9223. 

ADOPTED by the Board of Trustees of the Capistrano Unified School District this 24th
day of October, 2018. 

AYES:  (  ) 
NOES:   (  ) 
ABSENT:   (  ) 
ABSTENTION:  (  ) 

Martha McNicholas 
President, Board of Trustees 

I, Kirsten M. Vital, Secretary of the Board of Trustees of the Capistrano Unified School 
District, do certify that the foregoing Resolution was regularly introduced, passed and adopted 
by the Board of Trustees at its  meeting held on the 24th day of October, 2018. 

Kirsten M. Vital 
Secretary, Board of Trustees of the 
Capistrano Unified School District
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CAPISTRANO UNIFIED SCHOOL DISTRICT 
BOARD REPORT 

To: Board of Trustees 

From: Kirsten Vital, Superintendent 

Date: October 24, 2018 

Board Item: Resolution No. 1819-20, Resolution to Order an Election to Fill Vacancy for Trustee Area 5 

HISTORY 
After a vacancy to the Board in spring of 2017, Trustees voted to make a provisional appointment to fill the Board 
seat.  A Trustee asked staff to bring back the options the Board has to take action pending the outcome of the election 
on November 6.  

BACKGROUND INFORMATION 
Area 5 Trustee, Gary Pritchard has served on the Capistrano Unified School District Board of Trustees since 2010. 
Trustee Pritchard is running for the office of city council in his city of residence, Aliso Viejo.  Pending the outcome 
of the election on November 6, Trustee Pritchard may be in a position whereby, it is necessary to resign his seat on 
the Board of Capistrano Unified School District. 

CURRENT CONSIDERATIONS 
Per Board Policy 9223 Filling Vacancies and pursuant to Education Code § 5090-5095, the resignation necessitates 
action be taken by the Board of Trustees within 60 days of the vacancy to make a provisional appointment or call for 
a special election. Election results are certified 30 days after an election.  On December 7, 2018, a vacancy could be 
determined.  Government Code 1302, 1360 an officer may continue to discharge the duties of the office until a 
successor has qualified by taking the oath of office, or in this case until he is sworn in to his new office. 60 days from 
December 7, 2018, is February 5, 2019. This is also reflected in Board Bylaw 9110.  Board member terms expire four 
years after their initial election on the first Friday in December following the election of new members. (Education 
Code 5000) 

FINANCIAL IMPLICATIONS 
If the Board takes action to call for a special election the cost to the District is estimated to range from $164,287 and 
$181,956. The actual cost will be verified by the OCDE once the Board takes action. 

STAFF RECOMMENDATION 
It is recommended the Board President recognize Kirsten M. Vital, Superintendent, to present information on this 
item. 

Following discussion, it is recommended the Board of Trustees, pending the outcome of the November 6, 2018 
election, adopt Resolution No. 1819-20, To Order an Election to Fill Vacancy for Trustee Area 5.  

APPROVED BY:  Kirsten Vital, Superintendent 
Prepared by:  Colleen Hayes, Manager Board Operations, Superintendent’s Office 

Page 1 of 1 
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BEFORE THE BOARD OF TRUSTEES OF THE  
CAPISTRANO UNIFIED SCHOOL DISTRICT  

COUNTY OF ORANGE, STATE OF CALIFORNIA 

RESOLUTION NO. 1819-20 
RESOLUTION TO ORDER AN ELECTION TO FILL BOARD VACANCY FOR 

TRUSTEE AREA 5 
(Education Code § 5090 et seq.) 

WHEREAS, a vacancy on the Board of Trustees is created when, among other things, a 
Trustee files with the County Superintendent of Schools a written resignation (Education Code 
section 5090);  

WHEREAS, Gary Pritchard, Ph.D, a Trustee of the Capistrano Unified School District 
representing Trustee Area 5, pending the outcome of the election on November 6, 2018, Trustee 
Pritchard may be in a position whereby, it is necessary to resign his seat on the Board of Capistrano 
Unified School District.  Pursuant to Education Code § 5090-5095, the resignation necessitates action 
be taken by the Board of Trustees within 60 days of the vacancy to make a provisional appointment 
or call for a special election. 

WHEREAS, Education Code section 5091 and Board Policy BB 9223 provide that when 
a vacancy occurs on the Board of Trustees, the Board of Trustees may order an election to fill the 
vacancy; 

WHEREAS, the Board of Trustees has determined that it is in the best interests of the 
District and the communities of the District to order an election to fill the vacancy; 

WHEREAS, the Orange County Registrar of Voters previously notified the Orange 
County Department of Education that the estimated cost to the District of an election to fill the 
vacancy would range between $164,287 and $181,956; 

WHEREAS, Education Code section 5091 requires that when an election is ordered, the 
election will be held on the next established election date provided it is not less than 130 days after 
the order of election;  

WHEREAS, pursuant to Elections Code section 1000, the next established election date 
occurring more than 130 days after the order of the next scheduled election date provided by the 
Orange County Registrar of Voters. 

NOW, THEREFORE, BE IT RESOLVED AND ORDERED that the Board of Trustees 
of the Capistrano Unified School District does hereby order an election for the vacant seat of 
Trustee Area 5 to be held on the next scheduled election date provided by the Orange County 
Registrar of Voters. 
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ADOPTED by the Board of Trustees of the Capistrano Unified School District this 24th 

day of October, 2018. 
 
AYES:  (  ) 
NOES:   (  )  

ABSENT:   (  )  
ABSTENTION:   (  )  

 

 
Martha McNicholas 
President, Board of Trustees 

 

I, Kirsten M. Vital, Secretary of the Board of Trustees of the Capistrano Unified School 
District, do certify that the foregoing Resolution was regularly introduced, passed and adopted 
by the Board of Trustees at its meeting held on the 24th day of October, 2018. 

 

 
Kirsten M. Vital 
Secretary, Board of Trustees of the 
Capistrano Unified School District 
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